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STATEMENT OF THE CASE.

The indictment contains five counts all of which
are similar, and a statement of the first count will

explain the others. Carlos L. Byron and Frank
E. Alley are charged jointly.

The indictment charges Byron and Alley with
having devised a scheme or artifice to defraud
Nellie Baker and sixteen others, and also other



persons to the grand jurors unknown out of certain

sums of money by fraudulently representing, pre-

tending and promising them that they could and

would procure for them, title and patents to certain

public lands, if they would make application for

them and pay to the accused certain location fees

and expenses ; that the accused had been successful

in procuring for many applicants titles to such

lands; that as to certain lands called the Hyde &

Benson and F. A. Kribs selections the base lands

offered by them had been acquired through fraud,

and that because of such fraud adverse proceedings

were then pending before the Land Department to

cancel the selections; that such proceedings would

result in the cancellation of such selections; that

certain patented lands had been restored to the

public domain by the decisions of the Supreme

Court of the United States in certain suits by the

government against the Linn & Lane Lumber Co.

and their assigns and that both the selected and

patented lands were open to entry and sale under

the Timber and Stone Act; That if the alleged

victims should make application to purchase said

lands in tracts of 160 acres and should follow the

procedure devised by the accused, and pay the

government the filing fees and $2.50 per acre, they

would certainly obtain title to the lands within two

years, by reason of such filings and the services

accused would render, and that said applicants

would by such procedure obtain a preferential

vested right over all other persons to purchase said

lands at said price.

That the filing was a necessary part of the



procedure
; that the purchase price required by the

government was $2.50 per acre, and no more
; that

it was not necessary to make personal examination
of the land before filing application therefor under
the Timber and Stone Act, but that examination
could be made by an agent.

It is further charged by the indictment that the
said lands could not be procured as promised ; that
said accused would give prospective applicants
nothing of value for their said money, as they well
knew, and the alleged victims would be cheated and
defrauded out of the same.

It is further averred that in order to induce the
applicants to pay money to the accused they would
further agree verbally and in writing to furnish
other services which might be necessary to procure
title, and that if through no fault of the applicants
such title should not be so procured, they would
refund the money.

It is further charged that the accused would
fraudulently represent that they could and would
cause a reversal of certain rules and regulations of
the Land Department, and in that manner secure
for the applicants title to the lands and for the
purpose of allaying any suspicion, they would pre-
tend to agree that a part of the fees due the accused
should be paid after title had been procured.

The indictment then negatives the alleged repre-
sentations by stating that as the accused well knew,
none of the lands described in the written applica-
tions of the several applicants were either open to

selection, entry or sale under any of the Land Laws



at the time of making the applications; that such

applications would be rejected by the officers of the

Land Office; that the lands would be appraised and

that the lands only could be procured at their ap-

praised value, which in every instance would be

much greater than $2.50 per acre; that a personal

examination by the applicants of the lands within

30 days before filing was necessary; that various

tracts* on which the applicants had been induced to

file upon then had similar applications to purchase

previously filed by others; that accused never had

succeeded in procuring a patent for any person by

means of the procedure outlined by them ; that such

procedure was sham and worthless; and that they

never intended to return the money in case appli-

cants did not get their land.

It is further charged that the accused used the

mails for carrying into effect their scheme or

artifice to defraud, by placing and causing to be

placed in the United States Post Office to be trans-

mitted by the Post Office establishment certain

applications, notices, appeals, etc., shows in the in-

dictment, relative to lands under the Timber and

Stone Act.

The indictment is drawn under Sec. 215 of the

Panel Code which provides,

"Whoever, having devised or intending to de-

vise any scheme or artifice to defraud, or for

obtaining money or property by means of false

or fraudulent pretenses, representations or

promises * * * shall for the purpose of

executing such scheme or artifice or attempting

so to do, place, or cause to be placed, any letter,



postal card, package, writing * * * ij^ any
post-office * * * shall be fined * * *"

Plaintiff in error demurred to the Indictment

and each and every one of the counts on the grounds

(a) that it failed to state facts sufficient to charge

the defendant with any crime, (b) duplicity, (c)

repugnancy, (d) ambiguity, (e) it fails to fully

inform tlie accused of the charges against him, and
(f) its failure to make the charges clear to the

common understanding. This demurrer was over-

ruled by the court to which ruling the plaintiff in

error duly excepted. (Trans, pp. 49, 295.)

The plaintiff in error claims that the indictment

is defective for the reason that the statement

shown on page 10 of the transcript to the effect

that the accused represented that b}^ reason of the

pretended alleged services to be furnished by said

defendants, the applications to purchase under the

Timber and Stone Act would be accepted and al-

lowed by the officials of the United States Land
Office, and that the United States of America would
within the period of two years and upon payment
of $2.50 per acre issue a patent; while the Indict-

ment further avers (Tr. p. 13) that the accused

''could and would hj reason of their great alleged

skill and knowledge of public Land Laws, cause a

reversal and change in certain rules, regulations

and decisions of the United States General Land
Office and of the Department of the Interior and in

that manner secure * * * title to said lands,"

and that these two allegations are absolutely incon-

sistent and re^JUgnant and cannot stand together.

The plaintiff in error being thereafter arraigned



entered his plea of "not guilty" to each of the

counts of the Indictment (Tr. pp. 41 and 51.)

At the close of the government's case and after

the government had rested, the plaintiff in error

challenged the sufficiency of the evidence and

moved the court for a directed verdict of "not

guilty" on the following grounds: (1) The grounds

specified in the demurrer. (2) Those specified in

the motion for a bill of particulars. (3) That the

evidence did not prove the defendant guilty of the

charges contained in the Indictment or in any of

the counts thereof and was not sufficient to estab-

lish the defendant's guilt beyond a reasonable doubt

and was not sufficient to support a verdict of

guilty, which motion was denied by the court.

Plaintiff in error excepted. (Tr. p. 211.)

At the close of the entire case plaintiff in error

renewed his motion for a directed verdict of "not

guilty" on the same grounds specified in his prev-

ious motion made at the close of the government's

case. The court denied this motion and the plain-

tiff in error excepted. (Tr. p. 238.)

After the close of the entire case and counsel for

the respective parties had argued the case to the

jury, and the court had instructed the jury and

plaintiff in error had taken his exceptions, the jury

returned a verdict of guilty as charged in the In-

dictment. (Tr. p. 42.)

On April 27th, 1918, plaintiff in error filed a

motion for new trial upon the following grounds:

(1) Error in overruling the demurrer to the indict-

ment and each count thereof. (2) Error in refus-

ing to grant the motion for a bill of particulars.



(3) Error in refusing to direct a verdict of "not

guilty^' at the close of the government's evidence.

(4) Error in refusing to direct a verdict of "not

guilty" at the close of all the evidence. (5) The
verdict is contrary to law. (6) The verdict is not

supported by the evidence. (7) The court admitted

incompetent evidence offered by the government.

(8) The court rejected comjDetent evidence offered

by the plaintiff in error. (9) The court erred in

instructing the jury to defendant's prejudice.

(10) The court refused to give correct instructions

requested by the accused to his prejudice. (11) In-

sufficiency of the evidence to justify the verdict.

(12) The verdict is against law. (13) Abuse of dis-

cretion of the court. (14) Error in law occuring at

the trial and excepted to at the time by the accused,

(15) Refusal of the court to grant the plea in abate-

ment interposed b}^ plaintiff in error. (16) Re-

fusal of the court to require the government to elect

as between two indictments then pending.

The court denied the motion for new trial to

v/hich plaintiff in error dulv excepted (Tr. pp. 43,

287.)

Thereafter and on April 27tli, 1918", the plain-

tiff in error moved the court to arrest judgment on

the following grounds: (1) That the facts stated

in the indictment do not constitute any crime or

misdemeanor. (2) Indictment is duplicitous, am-
biguous, indefinite, uncertain and insufficient to

enable the accused to make his defense or to proper-

ly inform him of the charges against him or to

enable one of common understanding to know and
imderstand the nature of the charges. (3) The in-

dictment is not sufficient in form or substance to



enable the accused to plead the judgment in bar of

another prosecution for the same offense which said

motion was denied by the court, to which plaintiff

in error duly excepted. (Tr. p. 289.)

The decision and opinion of the court on the mo-

tion to arrest judgment and motion for new trial

appear in the record. (Tr. pp. 290-295.)

Thereafter the court sentenced the plaintiff in

error to pay a fine of $1,000.00 and that he be im-

prisoned in the United States penitentiary at Mc-

Neil's Island, Washington, for the term of 15 months.

(Tr. p. 47.)

SPECIFICATIONS OF ERROR.

The court erred in overruling the defendant's

demurrer interposed to the indictment as a whole

and to each of the counties. (Assignment of Error

No. l;Tr. p. 296.)

2. The court erred in admitting evidence of

the government's witness, William M. Seeger, to the

effect that Byron told him the amount of timber on

the land he applied for, being a part of the selected

land designated in the Indictment, before he filed

his application therefor. (Assignment of Error

No. 2 ; Tr. p. 52.)

3. The court erred in admitting the testimony

of said Seeger explaining why he stated in his ap-

plication that there was a million feet of timber on

the land he applied for under the Timber and

Stone Act when he understood from what the ac-

cused had told him about the land that there was

fourteen million feet of timber thereon. (Assign-

ment of Error No. 3; Tr. p. 53.)

i
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4. The court erred in permitting said Seeger to

testify that he had not seen the land he applied for

before filing his Timber and Stone application, and
that defendant Alley told him in Byron's presence

that the rule required previous examination need
not be complied with and that it was not necessary

to see the land before tendering his filing. (As-

signment of Error No. 4; Tr. pp. 53 and 54.)

5. The court erred in admitting Exhibit 1 being

the Timber and Stone application filed in March,
1914, and the local Land Office record in connection

therewith and appeal of said Seeger. (Assignment
of Error No. 5; Tr. p. 59.)

6. The court erred in admitting Exhibit 3 being

the Timber and Stone application of Louis Larson
filed March, 1914. (Assignment of Error No. 6;

Tr. p. 87.)

7. The court erred in admitting the Timber and
Stone application of Phillip Hingston (Exhibit 4)-

filed in April, 1914, and Land Office records in

connection therewith. (Assignment of Error No.
7i/l>; Tr. p. 94.)

8. The court erred in admitting said Kingston's
homestead application (Exhibit 5) filed in April,

1914, and Land Office records in comiection there-

with. (Assignment of Error No. 8; Tr. pp. 94 and
297.)

9. The court erred in admitting testimony of

Francis A. Coles that he made an application in

June, 1914, under the Timber and Stone Act thi'ough

defendant Byron. (Assignment of Error No. 9*

Tr. p. 95 and 297.)
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10 Tlie court erred in admitting the said ap-

plication and appeal of said Coles (Exhibit 6)

(Assignment of Eror No. 10; Tr. pp. 95 and 108.)

11 The court erred in admitting the contract

between Gustav A. Ernst and defendant Byron

(Exhibit 10). (Assignment of Error No. 13; Tr.

pp. 121 and 298.)

12. The court erred in admitting the applica-

tion of said Ernst under the Timber and Stone Act

filed in May, 1914 (Exhibit 11.) (Assignment of

Error No. 14; Tr. pp 124 and 298.)

13. The court erred in admitting the Timber

and Stone application of Luella Ernst filed May,

1914. (Exhibit 13; Assignment of Error 15; Tr. pp.

125 and 298.)

14. The court erred in admitting government

Exhibit 14, being the application of Emma L.

Brockwell, filed in June, 1914, under the Timber

and Stone Act. (Assignment of Error No. 16; Tr.

pp. 127 and 298.)

15. The court erred in permitting Harry K.

Coe to testify as to the value of the land he applied

for, what Byron or Alley represented to him con-

cerning the value thereof or concerning the value of

the timber thereon, or the necessity of appraise-

ment. (Assignment of Error No. 17; Tr. p. 129.)

16. The court erred in admitting the Timber

and Stone application of Emma L. Brockwell, filed

in June, 1914. (Assignment of Error No. 30; Tr.

p. 135.)

17. The court erred in admitting the Timber
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and Stone application of Harry A. Coe filed Jan-
uary, 1914. (Assignment of Error 21; Tr. p. 136.)

18. The court erred in admitting over defend-
ant's objection the homestead application of said

Coe filed in January, 1914. (Assignment of Error
No. 22; Tr. p. 136.)

19. The court erred in admitting over defend-
ant's objection the application of Mattie Gr. Steel
filed in August, 1913. (Assignment of Error No.
24; Tr. p. 142.)

20. The court erred in admitting testimony of
Rasmus Qualheim concerning his application for
Oregon Lieu School Land Selection filed April 9th,

1914. (Assignment of Error No. 27; Tr. p. 147.)

21. The court erred in admitting the homestead
application of Phillip Kingston, filed April, 1914.

(Exhibit 5; Assignment of Error No. 8; Tr. pp
94 and 397.)

22. The court erred in denying the motion of
the plaintiff in error for a directed verdict of not
guilty made at the close of the government's case.

(Assignment of Error No. 35; Tr. p. 238.)

23. The court erred in refusing to give Instruc-
tion No. 10 as requested by plaintiff in error which
was as follows

:

YOU ARE FURTHER INSTRUCTED
that the defendant did not commit any crime by
advising those making applications under the
Timber and Stone Act of June 3rd, 1878, that it

was not necessary to visit the land personally
before making affidavit as to its character
when filing application under said act, if you
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find from the evidence beyond a reasonable

doubt that the defendant, Byron, did so state

to, or advise such applicants; as under the

provisions of the Statute of the United States

providing for the sale and disposition of such

lands, information as to the character of the

land may be acquired in some other manner

than by personal visitation and such require-

ment of personal examination is not within the

terms and requirements of the Timber and

Stone Act, and not within the power of the

Land Department to require and provide by

rule.

(Assignment of Error No. 38; Tr. pp. 242, 302.)

24. The court erred in refusing to give Instruc-

tion No. 11 as requested by the defendant, which w

as follows:

YOU AEE FURTHER INSTRUCTED
that it is not required mider the Timber and

Stone Act of June 3rd, 1878, that persons

making application for lands thereunder shall

make affidavit under oath stating either the

value of the land or the value of the timber

thereon, or make any appraisement of the land

or timber whatever, and that if you find from

the evidence beyond a reasonable doubt that

the defendant, Byron, said to, or advised those

applying through him under said Timber and

Stone Act that the laws of the United States

did not require such appraisement, he did not

conmiit any crime under any law of the United

States and any such statement concerning the

necessity or lack of necessity of appraisement

of the land or timber is immaterial in this case,

and you cannot consider same for any purpose

whatever.

(Assignment of Error No. 39; Tr. p. 303.)
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25. The court erred in refusing to give Instruc-

tion No. 12 as requested by the defendant, which is

as follows:

You are instructed that the presidential
proclamation withdrawing lands embraced
within the Santiam and Cascade National
Forest Reserves referred to in the Indictment
and the evidence in this case did not include
lands withdrawn for the purjDose of future
legislation with the view that such lands so

withdrawn should thereafter be embraced or in-

cluded within such forest reserve by a subse-
quent act of congress, as under the law author-
izing the president to withdraw public lands,
no authority is given to the president of the
United States to withdraw lands for the pur-
pose mentioned in the executive order, or for
any purpose other than that mentioned in the
act authorizing the president to make such
withdrawals. Said act does not confer upon
the President of the United States any authority
to withdraw lands in contemplation of subse-

quent legislation looking to the inclusion within
such forest reserves of such public lands located

without the exterior boundaries of such re-

serve.

(Assignment of Error No. 40; Tr. p. 304.)

26. The court erred in refusing to instruct the

jury as requested by the plaintiff in error as f(f'

lows:

YOU ARE FURTHER INSTRUCTED
that under the law establishing the Santiam
and Cascade National Forest Reserves it was
not intended to embrace lands which had been
previously patented within the provisions of

such act, and that the lands within the exterior
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boundaries of such reserves which had been

previously patented, whether such patents were

valid or were finally cancelled because of fraud

in acquiring same, were excepted from the

provisions of said act establishing such re-

serves, and that any lands embraced within

any patents previously issued which were there-

after cancelled on account of fraud did not

upon such cancellation become a part of such

reserve, or reserves, but returned to and became

a part of the public domain subject to entry

and disposition under the land laws of the

United States.

(Assignment of Error No. 41; Tr. p. 305.)

27. The court erred in refusing to give Instruc-

tion No. 18 as requested by plaintiff in error, which

was as follows

:

YOU ARE FURTHER INSTRUCTED
that the character of one accused of a crime is

presumed to be good where no evidence to the

contrary is produced by either side.

(Assignment of Eror No. 42; Tr. p. 306.)

28. The court erred in instructing the jury as

follows

:

Now, it is in evidence that Hyde & Co. and

one F. A. Kribs had made selection of numer-

ous tracts of land in this way, but that the Land
Department had not yet approved their right

or title to the selected lands, which in many
instances was being contested on the ground

that the base had been fraudulently acquired.

If it transpires that the base has been fraudu-

lently acquired, then their claim to the selected

lands will fail, and they will again be subject

to entry.
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I may say to you in this connection that a
selection made by this m.ethod has the effect to

segregate the land from the public domain ; that

is to say, it withdraws the land from settle-

ment and entry, and it is not again subject to

settlement or entry, or to be filed upon by ap-
plicants, until it is determined that the selector

is not entitled to his selection and the local

Land Office has been notified b.y the Commis-
sioner of the General Land Office that the

land is again open to entry. An application

filed for entry must not be confused with what
is styled a contest.

(Assignment of Error No. 43; Tr. p. 306.)

29. The coui't erred in instructing the jury as

follows

:

A contest may be filed by any one who be-

lieves the selector is not legally entitled to the
selection, if the contestant is successful, then he
has the first right to file on the land, but a
mere application to enter is not a contest, al-

though it is sometimes treated as a contest.

The practice in this respect has been clearly

defined to you by Mr. Millrick, and you will

remember what he said about it.

(Assignment of Error No. 44; Tr. p. 306.)

30. The court erred in instructing the jury as

follows

:

The other class of lands, or such as are
styled in the indictment patented lands, are
lands that were settled upon or for which
patents were acquired before the Forest Re-
serves were set apart by the President, but
which lands are contained in the reserves as

subsequently set apart. Now, the patents to

these lands were acquired from the General
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Government by fraud, and the patents have

been subsequently set aside and annulled by

suits instituted in the courts against the holders

of the title under the alleged fraudulent

patents. By the annulment of the patents,

the lands went back to the Government, but by

reason of their being comprised in the Forest

Reserves, they did not again become pubhc

lands open to* application and entry. So that

at no time after the patents were annulled were

these lands subject to application and entry by

virtue of the provisions of the Pubhc Land

Laws, because all lands comprised within the

Forest Reserves are especially excepted from

such filing and entrv, and these lands take the

status in that respect of all other lands in these

reserves. This is so whether lands were with-

drawn from entry bv an executive order estab-

lishing a Forest Reserve or by a temporary

order withdrawing the lands from entry and

sale pending other action of the executive de-

partment or of Congress.

(Assignment of Error No. 45; Tr. p. 307.)

31. The court erred in instructing the jury as

follows

:

The method and procedure that the evidence

tends to show were adopted were to file an ap-

plication for purchase in the local Land Office

:

it being represented that the applicants would

therebv obtain a preference right to the lands

applied for; and it becomes a legal question

whether such a filing would procure for the ap-

plicant a preference or vested right in such

land. I instruct you that it does not, for the

reason, as I have previously stated to you, that

as to the selected lands, the selection and the

filing thereof in the local Land Office segre-
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gates tlie land from the public domain, and,

under the rules of the Land Department, no
other applications for purchase may be filed or

entry made while the subject of the selection

is pending in the Land Office, or until it is

determined that the selection is invalid and the

local Land Office is notified of the decision;

and that, as to the patented lands, they are not

a part of the public domain, because comprised

in a Forest Reserve, and therefore, not open to

application and purchase at all, or until the

land shall be again restored to the public

domain.

(Assignment of Error No. 46; Tr. p. 308.)

32. The court erred in instructing the jury as

follows

:

The defendant has stated from the witness
stand that they, he and Alley, expected to get
early notice from the Department respecting
the determination as to whether the selections

were valid or not, and if not, the applicants
would make a new first filing which would en-

title them to the right of entry. This position

seems to concede that the filings made were
only designed as a means whereby to obtain
early notice from the Land Office touching the

final decision and rejection of the selections.

This theory of obtaining early notice could
have no application to the patented lands be-

cause they had reverted to the Government, and
were in no way in course of purchase by any
one.

(Asignment of Error No. 47; Tr. p. 310.)

33. The court erred in instructing the jury as

follows

:
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Another idea advanced by the defendant,

and especially by Mr. Comjms, a witness in his

behalf, is to the effect that the filings of the

applicants could and would in the end be made
the basis of suit on the part of the applicant

against the selector, if his selection should be

approved by the Land Department and a patent

should subsequently be issued to him; the pur-

pose of the suit being to declare the patentee

the holder of the legal title, but in trust for the

applicant. The idea is delusive and misleading

in this: In the first place, under the rules

and practice of the Land Department, the ap-

IDlicant here would get no preferential or prior

right by his application, and without that it

could form no basis upon which to predicate

such a suit; and, in the second place, the Land
Department ha^^ing passed upon the facts

touching the alleged fraudulent selection, the

decision of the Land Department would become
final and after the i)atent shall have issued

could not again be inquired into either in the

Land Department or in the courts.

(Assigimient of Error No. 48; Tr. p. 310.)

34. The court erred in instructing the jury as

follows

:

There is another feature of the idea thus ad-
vanced of finalh^ bringing suit to enforce a sup-

the applicant in an expensive and perhaps pro-
posed trust, and that is that it would involve
longed litigation in the courts, with the final

results at least problematical and doubtful.

(Assignment of Error No. 49; Tr. p. 310.)

35. The court erred in instructing the jury as

follows

:
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Still another featiu'e which may be alluded
to is as to the appraisement of the land to de-
teiToine its value, and when the appraisement
is made it deteiToines the price to be paid there-

for. It is insisted that, in making and adopt-
ing this rule, the Land Depaitment exceeded its

authority. It is sufficient to say that the Land
Department is enforcing the rule, and has been
since its adoption, and it is the rule by which all

applicants for the purchase of land are to be
governed. S<» that a representation, if made,
that the aj^plicant could not be requii'ed to pay
t<» exceed >l2.50 an acre for the land is not tiTie

and not the law.

(Assigimient of Error X<>. 50: Tr. p. 311. ")

36. The court erred in instructing the jury as

follows

:

If you find that he had a pait in devising
the alleged scheme to defraud, you may take
this circiunstance into account for detennining
his intent in the premises. If he has shi'ewdly
tfiken advantage of the situation in order to de-
lude persons into making application to pur-
chase these lands with a puipi 'se of getting their
money regardless of whether they obtained their
titles or n<^>t, then his intention to defraud
would be plain, but if he himself was honestly
and in good faith deluded, unless he has acted
recklessly, regardless of what injuiy he might
have done to othei^s. then would be lacking the
intent to defraud.

(Assignment of Error Xo. 51: Tr. p. 311.)

37. The court erred in refusing to instruct the

jury in substance or effect as requested by the de-

fendant in the foUowina: language:
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I wish to ask the court for an instruction to

the efect that, by advising these applicants, if

it is found these applicants were advised by the

defendant, to the effect that they need not visit

the land before filing, the defendant would
commit no crime—neither the crime of subor-

nation of perjury nor any other crime.

(Assignment of Error No. 53 ; Tr. p. 313.)

38. The court erred in instructing the jury as

follows

:

Another feature of the alleged scheme and
artifice to defraud is that the defendants falsely

represented that it was not necessary for the

applicant personally to inspect the land to be
filed upon. It is a rule of the Land Depart-
ment that the applicant should so inspect the

land before filing. This rule has been main-
tained for years, and, while the Federal Court
of Appeals (one of them being the Ninth Cir-

cuit Court of Appeals, or this circuit), have in

two cases held that the Department has exceed-

ed its authority in adopting the rule, the Land
Department has consistently and uniformly re-

fused to follow the decisions, and has uniformly
continued to apply the rule in all instances.

The Supreme Court has, in an analogous case,

more recently approved the basis of the rule.

But it has been decided by that court that the

courts will not interfere with the administra-
tion of the Land Department while the pur-
chase is in process of maturing into title up to

and inclusive of the issuance of the patent. So
that, in any event, the enforcement of the rule

by the Department is a matter within its own
control, and is binding; upon applicants until

revoked or annulled. So that a representation

that it is not necessary for the applicant to in-
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spect the land before filing is not true, because

the Land Department does in fact require it.

(Assignment of Error No. 54; Tr. p. 313.)

39. The court erred in denying motion of de-

fendant, Byron, for a new trial. (Assignment of

Eror No. 55; Tr. p. 314.)

40. The court erred in overruling the defend-

ant's Motion in Arrest of Judgment. (Assignment

of Error No. 56; Tr. p. 316.)

41. The court erred in sentencing the plaintiff

in error. (Assignment of Error No. 51; Tr. p.

316.)

ARGUMENT.

(Specification of Error No. 1.)

The indictment is very lengthy and complicated.

It requires a great deal of time and reflection to

comprehend the charges stated therein. The plead-

er begins by charging the accused with having de-

vised and intending to devise a scheme and artifice

to defraud Nellie A. Baker and sixteen others, be-

sides various other persons, to the grand jurors un-

known, and the public generall5% and follows this by

a lengthy detailed statement of the things that the

accused promised and represented they could and

would do for those who would apply through them
for tracts of public lands under the Timber and

Stone Act; among which is the representation that

the accused by reason of their pretended alleged

services, the proposed applications to purchase un-

der the Timber and Stone Act would be accepted

and allowed by the officials of the U. S. Land Of-

fice, and that the government would within two
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years, upon the payment of $2.50 per acre, issue a

patent to the land applied for. This allegation is

based upon the alleged false statement of the ac-

cused to the effect that they could obtain the land

through the medium of the U. S. Land Department

and leaves no room for doubt as to their pretended

alleged ability to accomplish what they promised in

reference to the land. (Tr. p. 10.)

But further on in the indictment it is assumed

that the accused stated that they could not accom-

plish this under the rules and regulations of the

Land Department as they then existed, and in direct

conflict with the previous allegation that the ac-

cused represented that they could accomplish said

alleged results under the laws, rules and regula-

tions as then construed and enforced by the Land

Department, in direct conflict with the averments

of the indictment already referred to, and alleges

what to our mind is absolutely inconsistent and re-

pugnant to the preceding averments, namely, that

the accused "could and would by reason of their

great alleged skill and knowledge of public land

laws, cause a reversal and change in certain rules,

regulations and decisions of the United States Land

Office and of the Department of the Interior and

in that Manner secure
*****

title to said

land." If the allegation that they represented that

they could procure the land under the then existing

practice of the Land Department, why the necessity

of causing a reversal or change in the rules and de-

cisions of the Land Office? And if the accused

represented that it was necessary to procure such

reversal or change, they certainly did not state to

their alleged victims that they could procure the
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land under the then existing rules and decisions of

that department. The two averments are absolutely

irreconcilable and can not stand together and are

so inconsistent, conflicting and contradictory as to

render the indictment fatally defective.

( Specificatiims of Error Nos. 2, 3 and 15.)

William Seeger, the first witness called on be-

half of the government, was permitted, over the ob-

jection of the plaintiff in error to testify that he
filed an application under the Timber and Stone
Act in March, 1914, and that the plaintiff in error

stated to him that there was approximately ten or

twelve million feet of timber upon the claim. Ob-
jection was made to this testimony on the ground
that the amount of timber was immaterial and was
not involved in the case as there is no averment
in the indictment that there was any misrepresenta-
tion as to the quantity of timber on any of the

claims. We believe that this was prejudicial error

for the reason that the statement no doubt had a

tendency to prejudice the jury against the accused
and especially in view of the subsequent testimony
of Seeger explaining why he stated in his sworn
application that there was but one million feet of

timber when he really understood that there were
fourteen million feet. Seeger 's application (Ex-
hibit 1) was in the form of an affidavit and this

application contains instructions to the effect that

anyone swearing falsely to any statement therein

will be guilty of perjury. The witness's explan-

ation was that he had never filed upon or had any
dealings with a timber claim before, and the matter
of filling out the application was left to the accused.

It, therefore, follows that if the applicant in mak-
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ing these false assertions, committed the crime of

perjury, the accused were guilty of subornation of

perjury, and pictured as they were before the jury,

as experienced in the land practice, while the ap-

plicant was ignorant as to such practice, the admis-

sion of this testimony immediately placed the entire

odium of the applicant's false swearing upon the

accused, and presented him at a great disadvantage

before the jury, by impairing his credibility and

thus destroying the effect of his testimony. This is

especially manifest in view of the fact that the

plaintiff in error was the only one who testified for

the defense on this point and to thus cripple him
before the jury could not fail but weaken his de-

fense. (Tr. pp. 52-54.)

The court also permitted other witnesses over

the objections of plaintiff in error to testify to the

same effect as Seeger. The plaintiff in error inter-

posed objections and took exceptions to the admis-

sion of this class of testimony throughout the trial.

(Tr. pp. 52, 53, 129, 130; Assignment of Errors,

Nos. 2, 3, 17, 39.)

(Specifications of Error Nos. 4, 23, 37, 38.)

The court permitted Seeger and others to testifj^

that they had not seen the land applied for before

filing timber and stone applications, and that the

accused told them that it was not necessary to make
a personal examination of the land before tender-

ing their filings under this Act. The plaintiff ob-

jected throughout ^he trial, both upon the offering

of the testimony of the various witnesses testifying

that they had not examined the land before filing,

and by requesting instructions to the effect that
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previous examination was not required by the

statute. This question was vigorously contested

throughout the trial, the plaintiff in error strenu-

ously urging at all times that previous examination

before filing an application imder the Timber and
Stone Act was not necessary under the law. (Tr.

pp. 52, 53, 129, 130, 144, 302, 313; Assignments of

Errors Nos. 4, 26, 38, 53, 54.)

In connection we wish to call the court's atten-

tion to the fact that the numerous applications un-

der the Timber and Stone Act offered as evidence

in the case and attached to the record, contain the

statement that the applicants had personally exam-
ined the land and from personal examination knew
that the same was chiefly valuable for the timber

and unfit for agriculture. It is stated in the foot

notes that any person swearing falsely to any of

the statements contained in the application would

be guilty of the crime of perjury, so that the argu-

ment advanced in the discussion of the preceding

specifications as to the prejudicial effect of the

testimony of Seeger and others relative to what
the accused told him as to the amount of timber on

the land, applies here as well as in the argument
relative to the necessity of personal examination

of the land prior to filing under the act of June 3,

1878 (20 Stat. 89) commonly known as the Timber
and Stone Act.

The Act of June 3, 1878, (20 Stat. 89), reads

as follows:

Be it enacted * * * That surveyed pub-
lic lands of the United States within the States

of California, Oregon and Nevada, and in



26

Washington Territory, not included within mil-

itary, Indian, or other reservations of the

United States, valuable chiefly for tnnber, but

unfit for cultivation, and which have not been

offered at public sale, according to law, may

be sold to citizens of the United States, or per-

sons who have declared their intention to be-

come such, in quantities not exceedmg one

hundred and sixty acres, to any one person or

association of persons, at the minimum price ot

two dolars and fifty cents per acre; and lands

valuable chiefly for stone may be sold^on^the

same terms as timber lands.

Sec. 2. That any person desiring to avail

himself of the provisions of this Act shall file

with the Register of the proper district a writ-

ten statement in duplicate, one of which is to

be transmitted to the General Land Ottice,

designating by legal subdivisions the particu-

lar tract of land he desires to purchase, setting

forth that the same is unfit for cultivation and

valuable chiefly for its timber or stone; that it

is uninhabited; contains no mining or other im-

provements, except for ditch or canal purposes,

where any such do exist, save such as were

made bv or belonged to the applicant, nor as

deponent verily believes any valuable deposit ot

gold silver, cinnabar, copper, or coal ;
that de-

ponent has made no other application under

this Act; that he does not apply to purchase

the same on speculation, but m good faith to

appropriate it to his own exclusive use and

benefit, and that he has not, directly or indi-

rectly, made any agreement or contract, m any

way 'or manner with any person whatsoever by

which the title which he might acquire from the

Government of the United States should mure,

in whole or in part, to the benefit of any per-
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son except himself ; which statement be verified
by the oath of the applicant before the Register
or the Receiver of the land office within the
district where the land is situated; and if any
person taking such oath shall swear falsely in
the premises, he shall be subject to all the pains
and penalties of perjury, and shall forfeit the
money which he may have paid for said land,
and all right and title to the same; and any
grant or conveyance which he may have made,
except in the Lands of bona fide purchasers,
shall be null and void.

Sec. 3. That upon the filing of said state-

ment, as provided in the second section of this
Act, the Register of the Land Office shall post
a notice of such application, embracing a de-
scription of the land by legal subdivisions, in
his office, for a period of sixty days * * *

and after the expiration of said sixty days, if

no adverse claim shall have been filed, the per-
son desiring to purchase shall furnish to the
Register of the Land Office satisfactory evi-

dence, first, that said notice of the application
prepared by the Register as aforesaid was duly
published in a newspaper as herein required;
secondly, that the land is of the kind and char-
acter contemplated in this Act, unoccupied and
without improvement, other than those ex-
cepted, either mining or agricultural, and that
it apparently contains no valuable deposits of
gold, silver, cinnibar, copper or coal; and upon
payment to the proper officer of the purchase
money of said land, together with the fees of
the Register and Receiver, as provided for in

case of mining claims in the twelfth section of
the Act approved May tenth, eighteen hundred
and seventy-two, the applicant may be per-
mitted to enter said tract, and on the trans-
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mission to the General Land Office of the pa-

pers and testimony in the case, a patent shall

issue thereon: Provided, That and person
having a valid claim to any portion of the land

may object, in writing, to the issuance of patent

to lands so held by him, stating the nature of

his claim thereto; and evidence shall be taken,

and the merits of said objection shall be deter-

mined, by the officers of the land office, sub-

ject to appeal, as in other land cases. Effect
shall be given to the foregoing provisions of

this Act by regulations to be prescribed by the

Commissioner of the General Land Office.

The Departmental regulations framed by the

Commissioner of the General Land Office approved

by the Secretary of the Interior November 30, 1908,

provide in part as folows:

Paragraph 10. Any qualified person may
obtain title under the Timber and Stone Act
by performing the following acts: (a) Per-
sonally examining the land desired. * * *

Paragraph 11. Examination of the land
must be made by applicant in person not more
than thirty days before the date of his appli-

cation, in order that he may knowingly swear
to its character and condition.

It will be noted that the Timber and Stone Act

merely provides that applicant shall have declared

by affidavit that the land is unfit for cultivation,

valuable chiefly for timber or stone, uninhabited,

etc.

It will be further observed that no authority is

conferred upon the Department to determine as to

the sufficiency of the affidavit mentioned in the

second section. The Act sets forth fully what is
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required in such affidavit. It is then required by
mandatory terms, that as soon as such statement is

filed "the Register of the Land Office shall post a

notice'* and ''shall furnish the applicant, etc."

This he is positively required to do, and under the

Act has no alternative, providing only that the

statement be filed and that the land is vacant, "sur-

veyed public lands of the United States and which

have not been offered at public sale according to

law." It is only after such acts are performed that

the discretionary authority of the Department

commences, to-wit: in passing upon the sufficiency

of publication and the posting and of the proof, also

upon any adverse claim which may be filed.

At the hearing had upon his application after

such publication and posting, the applicant is re-

quired to submit "satisfactory evidence," i.e., evi-

dence satisfactory to the Interior Department.

Here indeed discretion is reposed in the Depart-

ment, but not until this point in the proceedings is

reached. Here it is quite well within the authority

of the Department to require by regulation a form

of proof satisfactory to itself.

This statute is not like the homestead law or

other Acts relating to the settlement of public

lands. It requires neither settlement, or residence,

nor improvements, nor cultivation. It is a mere

law providing for the sale of a certain quality of

land, to-wit: that unfit for cultivation, and chiefly

valuable for timber and stone. Consequently there

is no good reason for an applicant being required

to personally inspect the land before he filed his

application. It is immaterial to the Government



30

whether the applicant has seen the land himself,

providing only it is of the character contemplated

by law to be acquired under the Act. The gist of

the affidavit is the character of the land and not

the manner of its ascertainment.

The requirement in the regulation that the ap-

plicant should have first inspected the land prior

to the filing of his application, effectually deprives

many citizens of the right conferred by Congress

and results in confining the benefits of the timber

and stone law to the lusty and vigorous, who are

able to explore the woods, notwithstanding the fact

that Congress conferred the right broadly upon "all

citizens of the United States and upon any person

desiring to avail himself of the provisions of this

Act."

It may be argued that because the provisions as

to there being no valuable mineral deposits on the

land, is preceded in the regulation by the words

"as deponent verily believes," it was indicated that

the remaining portions of the affidavit must be

upon personal knowledge. Such, however, does not

follow, as those words merely have reference to the

fact that valuable mineral deposits would be be-

neath the surface of the ground, consequently their

existence or non-exitsence cannot be readily ascer-

tained, wherefore it necessarily becomes a mattei'

of belief for whomsoever inspects the land.

We urge that a provision in Section 3 indicates

with far more exactness the intent of Congress in

enacting this statute. That is the provision that

Ihe applicant shall after making due publication

"furnish to the Register of the Land Office satis-
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factory evidence * * * that the land is of the

character contemplated in the Act, unoccupied and
without improvements, other than those excepted

either mining or agricultural, and that it appar-

ently contains no valuable deposits of gold, silver,

cinnabar, copper or coal." It is evident from this

that Congress considered the application mentioned

"'n the first section to be a mere preliminary paper
or statement on which the machinery of the Land
Office is to be set in motion. The statement is, so

far as the character of the land is concerned, not

accepted as proof and does not perform the office

of proof; that must come later at the hearing when
"satisfactory evidence" is required. Under this

section of the law, the Interior Department has un-

til recently required the evidence of two witnesses

besides the applicant himself, given in response to

numerous detailed questions as to the character of

the land, the non-existence of improvements, etc.

Thus the words "satisfactory evidence" are used in

the third section in contradistinction to the words
"written statement" in the second section, and the

said preliminary statement should not therefore be

considered as evidence.

It is true that the law requires that the pre-

liminary statement shall be sworn to before the

Register and Receiver of the district wherein the

land is situated. To that extent the rights of citi-

zens throughout the entire United States are lim-

ited, but the Interior Department has not the right

to impose further limitation.

The ruling of the Department to the contrary is

manifestly destructive of statutory rights and
should not be sanctioned by the courts.
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By its decision in the case of

Morril vs. Jones, (106 U. S., 466)

the Supreme Court held that under a law providing

for the admission, duty fees of live animals espec-

ially imported for breeding purposes, a regulation

directing that the collectior must be satisfied the

animals are of superior stock, was unauthorized;

for ''the Secretary of the Treasury cannot, by his

regulations, alter or amend a revenue law. * * *

This is manifestly an attempt to put into the body

of the statute a limitation which Congress did not

think it necessary to prescribe. In our opinion, the

object of the Secretary could only be accomplished

by -an amendment of the law. That is not the office

of a Treasury regulation."

In
Adams vs. Church, (123 U. S., 509)

the Court held that a regulation adopted by the In-

terior Department requiring that an entry-man un-

der the timber cvilture law shall make oath that he

has not alienated any interest in the land, is un-

authorized and invalid, such prohibition being "not

found in the statute nor required by the policy of

the law upon the subject."

Again in

Williamson vs. United States, (207 U. S.,

425, 426)

The court rules that the regulation of the Interior

Department requiring that on submission of final

proof a timber and stone applicant must swear that

he had not alienated the land was likewise invalid
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and no conviction for perjury could be secured

thereon. Referring to the authority conferred by
Section 3 upon the Commissioner of the Greneral

Land Office to issue regulations, the court held that

"this power must in the nature of things be con-

strued as authorizing the Commissioner of the G-en-

eral Land Office to adopt rules and regulations for

the enforcement of the statute, and cannot be held

to authorize him, by such an exercise of power, to

virtually adoj^t rules and regulations destructive of

rights which Congress had conferred."

In the case of

United States vs. William George, (288 U.

S., 14)

the indictment charged that the defendant falsely

testified upon his final proof under the homestead

law. The court in its decision held that Sec. 2291,

R. S., stated the facts to be proved, the manner of

proof and its quantum and that certain sections of

the Revised Statutes conferring administrative

power only upon heads of Departments could not

operate to alter the conditions legislatively made
for the exact measure of the 'obligation of the home-

steader.

In

United States vs. United Verde Copper Co.,

(196 U. S., 207)

this court said:

ii'If rule 7, (the regulation involved) is

valid, the Secretary of the Interior has power
to abridge or enlarge the statute at will. If he

can define one term, he can another. If he can
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abridge he can enlarge. Such power is not

regulation, it is legislation."

In that case the power of the Secretary of the

Interior was directly associated with the right con-

ferred. Yet it was held that such power could not

qualify or limit the right. In other words, a dis-

tinction between legislative and administrative

functions was recognized and enforced. Where the

charge is of crime, it must have clear legislative

basis.

In the case of

Hoover vs. Sailing, (110 Fed. Rep., 43)

the question of whether an applicant under the Tim-

ber and Stone Act should first personally inspect

the tract applied for was directly involved, the In-

terior Department having cancelled the entry of

complainant upon a later entry of the assignor of

respondent. A bill in equity was filed to secure a

decree that the title of the land was held in trust

for the complainant. Upon demurrer, the Circuit

Court dismissed the bill, but upon appeal the Cir-

ci it Court of Appeals reversed the opinion below.

The case was not appealed to the Supreme Court,

but it is submitted that even in the absence of such

appeal, the Interior Department should have ac-

cepted and followed the construction placed upon

the law by the Circuit Court of Appeals. The mat-

ter was repeatedly brought to its attention, but the

Department in the cast of Grace Featherstone (32

L. D., 632) ruled that ''such decision while highly

persuasive has not been accepted as authority.'*
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The opinion of the Circuit Court in this case

has been followed in the comparatively recent case

of

Rohnett vs. United States, (169 Fed. Rep.,

778)

wherein the defendant was charged with perjury in

his preliminary statement and was found guilty, but
upon appeal to the Circuit Court of Appeals for the

Ninth Circuit, it was held that under the Supreme
Court ruling in the Williamson case, neither per-

sonal examination of the land by Robnett nor his

personal knowledge concerning it was required, and
hence the indictment charged no crime against him.

The Department in an analogous situation

adopted the construction for which we are con-

tending. Secretary Vilas in 1899 (8 L. D., 20) ad-

dressed the Commissioner of the General Land Of-
fice as folows:

In the timber culture circular approved
July 12, 1887, (6 L. D., 280), the preliminary
affidavit therein required contains a phrase
which does not appear in the form prescribed
by the statute. The words referred to are as
follows

:

"That I have made a personal examina-
tion of the land and from my personal
knowledge of the same state."

While it is true that the statutory affidavit

cannot be made in good faith except on knowl-
edge derived from a personal examination of

the land, yet, as the statute (20 Stat., 113) has
prescribed the exact words of the oath required
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of the applicant the Department has no author-

ity to add thereto.

The said phrase should therefore be stricken

out of the said affidavit. A foot-note, however,

may be properly apeuded to the foiTQ hereafter

used, calling attention to the fact that the said

affidavit can only rest upon a personal knowl-
edge of the land.

The form prescribed in said circular also

requires the applicant to include in said affi-

davit a statement as to his post office address.

This is in addition to the statutory oath, and
should, for the reasons given above, be discon-

tinued. The applicant may be properly re-

quired to state his post office address without
including such statement in the preliminarv

- affidavit."

The same action should certainly have been

taken by the Secretary in the case of the Timber
and Stone Act passed by the same Congress.

Judge Bean in an opinion dated August 2, 1915,

case Xo. 5343 of U. S. District Court of Oregon, in

passing upon the sufficiency of an indictment for

subornation of perjur\" alleged to have been com-
Jiiitted by procuring and inducing applicants under
the Timber and Stone Act to swear that they had
personally examined the land, whereas they had
not in fact so done, and swearing also that the

land was worth not to exced four hundred twenty-

five dollars ($425.00) per quarter section, whereas

it was actualy worth five thousand dollars ($5,000.-

00) per quarter section, held that the De])ai'tment

of the Interior exceeded its authority in requii'ing

applicants to swear to these facts, as the statute did
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not require the applicant to make the affidavits

upon which the charge was predication.

We quote the folowing from Judge Bean's de-

cision :

"Demurrer has been filed to the indictment

on the ground that the statements contained in

the affidavits, or the requirements of the De-

partment that an applicant to purchase under
the Timber and Stone Act shall swear that he

has visited the land personally and examined

it and state its value, are not within the terms

of the Act, and not within the power of the

Land Department to provide by rule. Now, as

far as these two questions are concerned, I

think it very doubtful whether the position of

the defendants is not well taken. The decisions

seem to be, as I understand them, that where a

law of Congress vests in a Department the su-

pervision and control of a certain branch of the

administration of the government laws, or the

government property, and provides that it may
make rules and regulations for the government

of such property in the disclmrge of its duties,

and that a violation of such rules shall consti-

tute perjury, that rule is valid, and one who
violates it is guilty of the crime of perjury. It

was so held in the Forest Reserve cases. It

was also held in the SmuU case that the Land
Department may make a rule requiring the ap-

plicant under the Homestead Act to swear that

he has not made a previous Homestead Entry,

and that the violation of such rule is also per-

jury. This decision, as I understand it, pro-

ceds on the theory that the law prohibits one

who has made one homestead entry from enter-

ing another, and that the rule of the Depart-
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ment requiring an oatli of the applicant to that

effect is merely carrying' out a positive pro-

vision of the law and is therefore within the

authority of the Department, and its violation

is perjury.

But under the Timber and Stone Act there

is no provision requiring an applicant to make

a personal examination of the land, or prohibit-

ing one who has not made such an examination

from purchasing. There is no provision in the

statute requiring the applicant to state the

value of the land, or prohibiting one from pur-

chasing who does not make such a statement,

so I think it doubtful whether either of these

provisions come within the decisions of the

courts as heretofore made."

Judge Cushman of the United States District

Court, Western District of Washington, Southern

Division, has held to the same effect in the case of

United States of America vs. Cornyns and

Byron,

No. 2217 of said Court, in a decision filed

July 2, 1917.

In the course of his opinion Judge Cushman uses

the following language

:

"Upon the latter point—as to the rule of

the General Land Office requiring the lands to

be examined in person by the applicant and his

application to show that the statements con-

cerning the character of the land were made
from his personal knowledge—I deem the de-

cision of the Circuit of Appeals of the Seventh

Circuit (Hoover vs. Sailing, 110 Fed., 43) bind-

ing upon this court as no contrary court de-

cision has been called to my attention. It is
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true that, in the late case of The United States
vs. Jesse T. Mqrehead (Decided by the Su-
preme Court April 30, 1917), the court held
that the Land Department being charged with
the duty of enforcing the public land laws by
appropriate regulations and the requirement of
the soldier's affidavit as to the essential facts
being reasonable and appropriate, it was valid
as a regulation and not in effect legislation, as
it did not add a new requirement in exacting
the affidavit as was the case in Williamson vs.

U. S., 207 U. S., 425.

''But the Morehead case was one solely con-
cerning the authority of the Land Office to
regulate its proceedure; that is, whether it

could make a rule as to form of the evidence
that it would require and insist upon an affi-

davit. The present rule is not one of practice
as to sworn or unsworn statements, pleadings
or testimony; but is a requirement, in effect,

that the applicant shall, in person visit the land
desired before making application therefor,
something not required of him by law."

It is therefore respectfully submitted that per-

sonal examination of the land by an applicant under
the Timber and Stone Act is not required by law
and the regulation of the Department of the In-

terior making such examination a prerequisite to

filing is unauthorized and invalid, and an instruc-

tion that "the enforcement of the rule by the De-
partment is a matter within its own control and
is binding upon applicants until revoked or an-

nulled," is erroneous.
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(Specifications of Error Nos. 5 to 14, inclusive, and

16 to 21, inclusive.)

Seeger's timber and stone application and the

record of the local land office showing the disposi-

tion thereof was admitted in evidence over the ob-

jections of plaintiff in error. (Tr. p. 59.)

The objection, we think, should have been sus-

tained. This application is not one of those men-

tioned in the indictment, nor was the accused

charged with the use of the mails in connection

with this ap^plication or record.

It appears that Seeger's application was filed

March 14, 1914, four years before the indictment

was filed. It is our contention that any offense

against the law by virtue of this application or any

representations made relative to the matter, were

barred by the statute of limitations, the act having

been committed more than three years before the

filing of the indictment.

In any event, irrespective of the statute of lim-

itations, the matter is too ancient and remote to

have any tendency to establish the fact that the ac-

cused had devised a scheme to defraud the persons

named in the indictment, all of whose applications

were filed in the latter part of 1916 and in March,

1917.

It can not be said that these applications filed in

1914 are admissible on the grounds that they have a

tendency to prove a continuing crime, for the 1914

applications are too far removed in point of time

to have any tendency to show what the intention of

the accused was in the latter part of 1916 and the

first part of 1917.
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(Specifications of Error Nos. 8 and 18.)

In addition to the reasons assigned as a ground
of error in our preceding discussion, we wish to

urge that the court committed error in admitting

Phillip Kingston's application (Exhibit 5) filed

in April, 1914, for the reason that no reference

whatever is made to any homestead applications in

the indictment. The plaintiff in error had no rea-

son to expect that the government would offer any
evidence relative to homestead applications, as there

is no averment whatever in the indictment to the

effect that any representations were made by the

accused that they could obtain title to any of this

land under the Homestead Act.

The Homestead Act (Act of May 14, 1880) does

not require that the applicant for a homestead make
an affidavit that he has previously examined the

land and homestead claimant may acquire an equit-

able right in lands settled upon even prior to the

survey.

(Specifications of Error No. 15)

This assignment of error involves the question

of whether or not it is required by the Timber and
Stone Act that persons filing applications for land

under that Act shall make an affidavit stating the

value of the land and the value of the timber there-

on. When the government offered evidence tend-

ing to establish the fact that the accused represented

to the applicants that it was not necessary for them
to make an appraisement of the land and the timber

thereon in their applications under the Timber and
Stone Act, the plaintiff in error strenuously ob-

jected, which objection was directed not only to
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the testimony of the witness, Harry K. Coe, but to

all similar testimony or evidence offered in the

case. The objection was made on the grounds that

an appraisement of the land and timber is not re-

quired by statute and was not a material issue in

the case, in addition to the objection previously dis-

cussed, that there is no allegation of misrepresenta-

tion on the part of the accused as to the value of

the land. These objections were continued through-

out the entire proceedings, as were also the excep-

tions of the plaintiff in error to the rulings of the

court overruling his objections to these matters.

(Tr. p. 130.)

Witness Coe, when asked how it came that he

made the false statement in his sworn application

as to the value of the land and the timber, stated

that he did not remember that any such matters

appeared in his sworn statement, and attempted to

excuse himself for making these false statements

by alleging that the aplications were prepared for

him by one or the other of the accused. If the

statute does not provide for and require appraise-

ment of the land to be made by the applicant in

his sworn statement, the witness committed no
crime by making statements even though false, if

such statements were immaterial and not required

by the statute, nor would the accused be guilty of

participating in any such crime by advising the ap-

plicant that the law did not require such appraise-

ment.

It was our contention throughout the trial and
is now that the Secretary of the Interior is without
authority to appraise or require appraisement of
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land or the timber thereon but that he is required

by the Act to sell the same at the price of two dol-

lars and fifty cents per acre.

(Specifications of Error Nos. 24 and 35.)

The regulations under the Timber and Stone

Act, approved November 30, 1908, provide as fol-

lows :

'* Regulations under the Act of June 3, 1878,

(20 Stat., 89) and amendatory acts commonly
known as the Timber and Stone Act, are here-

by revised, modified and reissued as follows:
Any lands subject to sale under the foregoing
acts may, under the direction of the Commis-
sioner of the General Land Office upon appli-

cation or otherwise be appraised by smallest

legal subdivisions of their reasonable value,

but not less than $2.50 per acre, and therefore
no sales shall be made under said Acts except
as provided in these regidations.

12. The application and sworn statement
must contain the applicant's estimate of the

timber, based on examination, and his valua-
tion of the lands and the timber thereon, by
separate items.

14. If the chief of field division finds no
legal objection to the application, he shall cause
the lands applied for to be appraised by an of-

ficer or employee of the Government.

15. The officer or employee designated to

make the appraisement must personally visit

the lands to be appraised, and thoroughly ex-

amine every legal subdivision thereof, and the

timber thereon, and appraise separately the

several kinds of timber at their stumpage value,

and the land independent of the timber at its
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value at the time of appraisement, but the total

appraisement of both land and timber must not

be less than $2.50 per acre. He must in making
this report, consider the quantity, quality, ac-

cessibility, and any other elements of the value

of the land and the timber thereon. The ap-

praisement must be made by smallest legal sub-

divisions, or the report must show the valuation

of the land and the estimate of the timber apply

to each and every subdivision appraised.

13. When the appraisement is completed,

the Register and Receiver will note the price

on their records, and thereafter the land will

be sold at such price only under the provisions

of the Timber and Stone Acts, unless the land

shall have been reappraised in the manner pro-

vided herein.

19. Unless the Land Department, as here-

inbefore proidded, or otherwise, as directed by
the Secretary of the Interior, shall appraise

any lands applied for under these regulations

within nine months from the date of such ap-

plication, the applicant may, without notice,

within thirty days thereafter, deposit the

amount, not less than $2.50 per acre, specified

in his application as the reasonable value of

the land and the timber thereon, with the Re-
ceiver, if appraisement has not been filed prior

to such deposit, and thereupon will be allowed

to proceed with his application to purchase as

though the appraisement has been regularly

made. The failure of the applicant to make
the required deposit within thirty days after

the expiration of the nine months appraise-

ment period will terminate his rights without

notice.

It will be noted that under these regulations
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the Department has further confined the benefits

of the Act. In adition as we have seen to limiting

the same to those physically capable of exploring

the forest and with knowledge of the Government's

system of surveys to locate the tract designed to be

applied for, its benefits are further contracted to

those who are able to measure and estimate stand-

ing timber and who are conversant with land and

timber values.

All the authorities cited in support of the con-

tention that a regulation making personal examin-

ation of the land a prerequisite to filing, are equally

applicable to this regulation requiring the applicant

to make estimate as to the amount of timber and

to make estimate of the value of the timber and

land.

There is, of course, no provision in the Act re-

quiring a statement under oath by the applicant as

to the amount of timber or the estimate of the value

of the land or timber, either in the preliminary af-

fidavit or at all. Such requirement is clearly with-

out the authority of the Department. We go fur-

ther, however, and contend that the alleged false

statement is immaterial and irrelevant for the rea-

son that the Department is required under the Act

to sell lands chiefly valuable for the timber and

unfit for agriculture at the fixed price of $2.50 per

acre.

If this were the only statute ever enacted for

the sale of public lands, it must be admitted that the

language of the Act, fixing the minimum price, to-

wit: $2.50 per acre, would be somewhat ambiguous.

The Timber and Stone Land Act of June 3,
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1878, provides that the land may be purchased ''at

the minimum price of Two Dollars and Fifty Cents

per acre."

If this were the only statute ever enacted for

the sale of public lands, it might be admitted that

the language quoted would be somewhat ambiguous.

If, even, this were the only statute in which the

phrase "minimuni price" had been used, it might

be a debatable point whether such words did not

imply the possibility or the expectation that the

lands might be sold at a higher price.

Even in that case, however, the statutory form
of expression would hardly suggest, if, indeed, it

could be made to mean, that the price should be

ascertained by appraisement.

The Act of 1878 is exceptionally elaborate in its

provision presenting the proposed operation of the

enctment with particularity and a remarkable
abundance of detail. The character of the land to

be sold, the various steps to be taken, and even the

substance and the wording of the affidavits to be
filed, are defined with minute exactness. But not

a word is said as to the price to be charged, except

what has been quoted, until the statute comes to

provision for payment. There it is prescribed that

the applicant may purchase "upon payment to the

proper officer of the purchase money of said land.
'

'

It is scarcely posible that a piece of legislation

drawn with such painstaking care should, by mere
inadvertence, omit to provide for appraisement, if

appraisement were intended, or were even con-

templated as possible or permissible, as a means of
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fixing the price. If the framers of the Act had in

mind this method of ascertainment, it is difficult to

believe that, in their sedulous care for comparative-

ly trifling details of procedure, they should have

overlooked the one feature of the scheme which

was most substantial, of most importance both to

the government and to the purchaser, and most
vital to the operation of the law. From the mere
omission of any such provision, therefore, it may
confidently be inferred that the statute did not

intend or contemplate that the price should be fixed

by appraisement.

To the ordinary understanding, the phrase

''payment of the purchase money" would signify

the purchase money already provided for. One
reading this language as to the price would natur-

aly, if not, indeed, necessarily, read it in connec-

tion with what had gone before, and would suppose

that the purchase money intended was nothing else

than the only purchase money which had been

mentioned, or of which there was any hint in the

enactment; and that purchase money is, clearly and
exclusively, the price of $2.50 which is stated in the

enacting clause. This is certainly what the Com-
missioner of the General Land Office understood

the language to mean when, in 1877, he reported ad-

versely to the then proposed statute, and opposed

the enactment on the very ground that it would
require him to sell for only $2.50 an acre lands

worth from twice to twenty times that sum. The
same continued to be the understanding of succeed-

ing Commissioners and Secretaries for thirty years,

who for that period administered that law with fre-

quent protests against the impolicy of selling valu-
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able lands for $2.50 per acre, as they supposed

themselves constrained to do by the language of the

statute. From 1878 until 1908, the Act was the sub-

ject of much adverse criticism on the very ground

that it fixed the price at $2.50; but until the latter

year none of the eminent men and sound lawyers

charged with the execution of the law could find

any device to evade that, which was regarded as the

necessary construction of the statutory language as

to price.

If therefore, the Act of 1878 be read by itself

and as an isolated enactment, the worse that can be

said of the provisions as to price is that the statu-

tory language is ambiguous, and that the ambiguity

has been resolved by contemoraneous construction

and practical administration for thirty years as

signifying a fixed price of $2.50 per acre.

It happens, however, that this Act is by no

means the only statute dealing with public lands,

and that is by no means an isolated provision for

the cash sale of such lands.

In 1878, when the Timber and Stone Land Act

was passed, the Government had been selling its

public lands for nearly a century. The system of

cash entry, at or after public auction, which was
established by the Act of 1827, had been in opera-

tion for nearly sixty years. Under that system all

the public lands,—excepting those reserved for par-

ticular purposes, those of mineral character and a

few other classes of minor importance—^were sub-

ject to be sold according to a certain defined and
fixed method.

Sale for cash was recognized as the normal mode
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of disposal. The Homestead Act was still com-
paratively recent, while the Preemption law was
but a form of cash sale adapted to particular cir-

cumstances. The legislators, the departmental au-

thorities and the land lawyers of that time always

considered the sale for money as the natural and
regular method of administering the public domain.

That the Act of 1878 was but a modification of

the general law for cash entry is demonstrated by
the language which limits its application. The lands

provided for are timbered lands ''which have not

been offered at public sale according to law.*'

Here there is reference to two matters of exist-

ing law: first to some law for the sale of public

lands; second, to some provision for the offering of

public lands at public sale. The language here pre-

supposes a body of antecedent legislation, and as-

sumes an established practice of selling public lands

at public auction, and afterwards of selling the

tracts undisposed of by private entry. In other

words, the new enactment refers to, and attaches

itself to, the Act of 1828, and becomes a part of

the system of selling land which was established by
the general legislation on that subject.

The Act of June 3, 1878, simply provided for the

purchase of timbered land in advance of the offer-

ing. If afforded a species of preemption privilege,

which would enable a purchaser to secure a desired

tract without waiting for the auction and without

competition. For this exceptional privilege an en-

hanced price was charged; and, unless that price is

fixed by the Act itself, it could not, upon any prin-
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ciples or by any analogies of the system to which

the statute belongs, be fixed at all.

As early at least as 1841, the phrase "minimum
price" had found place in the legislative vocabulary,

and evidently with a recognized specific meaning.

The Preemption Act of that year confers upon the

persons described the right to purchase "upon pay-

ing to the United States the minimum price of

such land.'

No doubt has ever existed concerning the sense

of this language as used in that Act. Certainly no

one ever entertained the notion that minimum price

implied the power in some officer to charge a higher

price to a preemptor. The wording suggested only

the fact that higher prices were sometimes obtained

at public auction; and the minimum price was the

absolute price except in cases where auction was au-

thorized, there being no other possible means of

augmenting the price.

The phrase "minimum price," as used in the

Act of 1878, means therefore that the lands may be

entered at that price and at none other. The
statute, like the Preemption Act, creates a right

of purchase in advance of public sale and without

competition. And, as the Preemption Act provides

for sale at the "minimum price at which public

lands are sold," so the Timber Land Act adopts

the same formula. In the case of preemption, it

is well understood what the phrase means. Cer-

tainly, no one ever supposed that the phrase import-

ed that that official might demand a higher price.

Appraisement is not the only means by which
the price to be paid shal be ascertained. That
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method is not prescribed, or even suggested, in any
of the Act; but it is the method which has been

adopted in the discretion of the Department. So
far as the law goes, if the price of the lands is left

to be fixed by Departmental action, it may be fixed

by any method which satisfies the land officer.

Although, in the Departmental discretion, appraise-

ment happens to have been selected as the means
of determining the value of the lands, that mode
may be, in the Departmental discretion, discarded

tomorrow without violating any precept of law.

There being nothing in the statutes directing how
the prices to be charged are to be determined, or

indeed requesting that such prices shall be deter-

mined at all, the Commissioner may fix the prices

in any way which appeals to his sense of propriety,

and upon any principles which accord with his no-

tions of public policy.

Unless the Commissioner is bound to sell at the

prices mentioned in the statutes, his discretion is

absolutely arbitrary. If Congress has not limited

the sums to be charged, then Congress has left to

this Executive Department to suspend the legisla-

tion in the judgment, or at the mere will and

caprice, of the officers charged with the execution

of these laws. In effect, the statutes provide for

their temporary, or even permanent, repeal when-

ever certain administrative officers find it judic-

ious, or expedient, or convenient, not to administer

them.

For thirty years the Timber and Stone Land
Statute was construed by this Department to fix

the price of all timber and stone lands at the uni-

form rate of $2.50 per acre.
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This interpretation of the Timber and Stone

law was placed upon it by the Land Department

prior to its passage. In a report upon the pro-

posed law, the Commissioner of the General Land

Office advised the Secretary of the Interior:

"It is a bill of local and not general appli-

cation to the timber lands of the United States,

and adds one more to the already numerous
special acts for the disposal of the public do-

main. The price fixed is too low, as much of

the land is worth from five to fifty dollars per

acre.

"There can be no doubt that if this bill be-

comes a law, it will be taken advantage of by
persons who want to make money quickly, to

acquire the timber lands under its provisions

at a very low price, and strip the mountain
sides of their growth as rapidly as possible."

Report of Interior Department for 1878.

The opinion as to the construction of the pro-

posed law was concurred in by the Secretary of the

Interior.

(Report of Interior Department for 1878.)

It is a matter of public notoriety that because

of the antagonism to the Timber and Stone Land
Law, because of the provisions for the sale of the

lands at low rates, strenuous efforts were made to

secure remedial legislation from Congress. And,

as appears from the reports of the Commissioner of

the General Land Office for the years 1897, 1898

and 1899, the Timber and Stone Law was vigorously

denounced and legislation in lieu thereof urgently

reconamended.

This, then, having been the construction of the
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statutes under consideration for a long period of

time, which construction was acquiesced in and ac-

cepted by Congress, it follows that such construc-

tion should not be changed unless in palpable vio-

lation of the plain and unambiguous provisions of

the laws themselves.

Speaking generally on the presumed authority

of the Commissioner to impose conditions by regu-

lations, which conditions are not found in the

statute, the same amounts to a delegation of power
sufficient to render inoperative the execution of the

statute.

It means in effect that a veto power is vested

in the Commissioner, whereby he may nullify any
part or all of these statutes in his discretion.

Whenever it apears to the Commissioner for the

time being that any one or all of these statutes are

operating at variance with the officer's private

opinion as to the public interest, or are working

to the detriment of private interests which he ap-

proves, or are inuring so the benefit of other

private interests which he does not favor, or in

any other way the sale of timber lands offends his

judgment or sentiments, the laws themselves may
be effectually suspended by the imposition of

onerous and well nigh impossible conditions for the

right of entry and prohibitive appraisements and

valuations, for the right of purchase.

It is almost inconceivable that such is, or was
intended to be, or can be made to be the effect of

this legislation. It would be preposterous to pro-

pose to Congress that it should enact laws of such

importance with an express proviso that the law
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should be executed or not according to the judg-

ment, the sentiments, the disposition or the whims
of the executive agents.

It would have been incompetent for Congress to

make any such provision. To enact that a new
statute shall be law so long as it is approved by an

executive official, but would cease to be law when
that official so decreed, would be a palpable delega-

tion of legislative power, which would unquestion-

ably be unconstitutional, and that is precisely what

the regulations assume has by indirection been

done.

If these regulations are valid, it rests upon the

Commissioner to impose any condition upon the

right of entry, and to fix upon the lands any price

that he pleases, and that is equivalent to saying

that he may permit entry and sale or not as he

chooses. The right of the citizen to acquire the

land rests not upon the will of Congress as ex-

pressed in the statutes, but upon the arbitrary will

of the individual who happens at the time to pre-

side over the General Land Office.

We, therefore, respectfully submit that the in-

struction of the court relative to the necessity of

appraisement shown in Specifications of Error No.

50 was prejudicial to the accused. The court in-

structed the jury that it is sufficient to say that

the Land Department is enforcing the rule and that

all applicants for the purchase of land under the

Timber and Stone Act are to be governed therebj^

and that any representation that any applicant

could not be required to pay more than ''$2.50 per

acre is not true and not the law." Several other
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witnesses testified that the plaintiff in error told

them that the land might be appraised and they

might be required to pay more than this sum and to

others that they would be able to obtain the land at

this price but we are unable to find any testimony

whatever in the case to the effect that the accused

represented to any person that an applicant under

the Timber and Stone Act "could not be required

to pay to exceed $2.50 an acre for the land." If

there was no evidence of this character the instruc-

tion was certainly misleading and should not have

been given and assuming that it is the law that ap-

praisement is authorized hy the statute, neverthe-

less an instruction under the evidence in the case to

the effect that the applicant could not he required

to pay more than $2.50 per acre should not have

been given unless there was some testimony to the

effect that the accused had stated such fact to the

applicants. (Assignments of Error No. 39 and 50,

Tr. pp. 303 and 311.)

(Specifications of Error Nos. 25, 26, 30 and 32.)

The so-called patented lands were originally

embraced in patented timber land entries and suits

in equity were brought by the United States to

annul said patents on the ground that the entries

were fraudulent. The United States District Court

of Appeals made decree for the United States in

respect to this land. (181 Fed., 545; 196 Fed., 593;

203 Fed., 294.) Upon appeal to the Supreme Court

of the United States, the decisions of the lower

court were sustained. (234 U. S., 76.)

The township embracing the land affected by the

decree was first withdrawn for forest purposes
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August 3, 1903, and released December 15, 1904.

The township was again withdrawn January 24,

1907, and included in the Cascade National Forest

by proclamation dated March 2, 1907. The San-

tiam National Forest was created July 21, 1911.

Prior to the date of the first withdrawal for forest

purposes, the lands were embraced in patented en-

tries. Likewise at the date of the second with-

drawal of January 24, 1907, and on the dates of

the creation of the Cascade and Santiam National

Forests, said lands continued to be embraced in

said patented entries.

It must be held to be apparent that at the time

of the foregoing withdrawals and proclamations

creating the reserves, the lands in question were

segregated from the mass of the public domain ; that

it was no longer any part of the territory or prop-

erty of the United States; that it was in fact and

in law, .private property.

"After a patent for public land is issued by
the Department, and delivered to and accepted

by the grantee, all control by the executive de-

partment of the Government over the title

ceases; whether such a patent conveys a valid

title or not, it divests the title of the United
States.

'^

Bicknell v. Comstock, 113 U. S., 149.

"A patent passes a perfect and consummate
title.

'^ /S C3^^-^^^/^
Wilcox V. Jackson^

"A patent for land is the highest evidence

of title, and is conclusive as against the Gov-
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ernment, until set aside or annulled, unless it

is absolutely void on its face."

V. S. V. Stone, 2 Wall., 525.

''A patent for any part of the public lands,

when issued by the land department acting

within the scope of its authority, carries with
it, when delivered to and accepted by the

grantee, the legal title to the land, and with it

passes all control of the executive department
of the government over the title.'*

Moore v. Rohhins, 96 U. S., 530.

The doctrine above enunciated by the Supreme
Court has been followed in a multitude of cases, and

is so well settled that citations of the many cases

wherein it has been followed would appear to be

superfluous.

The withdrawal order and the proclamation fol-

lowing the usual form, excepted therefrom all lands

within the withdrawn area embraced in any legal

entry, or covered by any lawful filing.

We do not contend that such land is embraced
in a "legal entry" or "lawful filing" within the

intendment of the proclamation.

That the terms "legal entry" and "lawful fil-

ing" as used in the proclamation were intended to,

and did embrace, only uncompleted entries and fil-

ings, is evidenced by the provision that the excep-

tions should apply only where the entryman, settler

or claimant should continue to comply with the

law. Such provision can obviously have no appli-

cation to a case where patent had issued.

The land in question being patented land at the
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date of the proclamation, and there being no pro-

visions as to the inclusion of such land in the reser-

vation in case title should subsequently be rein-

vested in the United States, it is clear that upon

the happening of this event the land reverted to

and became a part of the public domain.

Such provision was recognized as necessary in

cases of legal entries and lawful filings that were

subsequently cancelled. If it was unnecessary,

then it is superfluous and meaningless, and it is

not to be presumed that such is the case. And if

the provision was requisite in such cases to include

the lands in the reserve, a fortiori would similar

provision be necessary where patents had actually

issued.

A question closely analogous to the one now un-

der consideration is that relative to the status of

excepted railroad lands that subsequently became

free from claim or reservation and reverted to the

United States. In such cases it has uniformly been

held that the lands became a part of the general

body of public lands, subject to disposal under the

general laws, as free from the operation of the

gi'ant as if it had never been made.

Gen. Pac. R. R. v. Shepard, 9 L. D., 215.

Roessclauh v. Union Pac. R. R. Co., 6 L. D.,

752.

In

Bardon vs. Northern Pacific Ry. Co., 145

U. S., 545
,

it was said:

"The preemption entry remained of record
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until August 5, 1895, when it was cancelled, but
this was after the date of the grant to the
Northern Pacific Railroad Company and also
after the dates of the several grants made to
the State of Wisconsin, to aid in the construc-
tion of railroad and telegraph lines within that
state. The cancellation, as already said, did
not have the effect of bringing the land under
the operation of the grant to the Northern
Pacific Railroad Company; it simply restored
the land to the mass of public domain to be
dealt with subsequently in the same manner as
any other public lands of the United States
not covered by or excepted from the grant.'*

See also

Kansas City B. Co. v. Dunmeyer, 113 U. S.,

639.

Sioux City <f I. F, Town Lot Co. v. Griffey,

143 U. S., 32.

Hastings cf- D. R. Co. v. Whitney, 132 U. S.,

357.

So as to the land in question, the reinvestment
of title in the United States through the judicial

proceedings setting aside the patent did not have
the effect of bringing the land under the operation
of the forest reserve proclamations, but simply re-

stored it to the mass of public lands then subject to

disposition under the general land laws.

It is impossible to escape the conclusion that
this land was not within the purview of the Presi-
dent's proclamation. It could not have been for it

did not then belong to the United States, and were



60

it not for the proceedings subsequent to the proc-

lamation, it never would have been the property of

the United States.

It is submitted that under the law, as interpreted

by the Supreme Court of the United States, and

under proper construction of the forest reserve

proclamations affecting this land, said land was, on

the date of the tender of the timber land applica-

tions mentioned in the indictment, a part of the

public domain, and subject to disposition under the

general land laws.

It is, therefore, respectfully submitted that it

was error for the court to give the instruction

quoted in Specifications of Error No. 45 (Tr. p.

307) to the effect that lands that were settled upon

or for which patents were acquired before the es-

tablishment of the Forest Reserve but contained

within the exterior boundaries of the reserves as

subsequently set apart and the patents to those

lands were set aside by suits instituted in the

courts, the lands then went back to the government,

and then became a part of the Forest Reserves and

not a part of the public lands opened to applica-

tion and entry. The court instructed the jury to

the effect that all such lands were especially ex-

cepted from filing and entry and became a part of

the reserves, automatically assuming the status of

all the other lands embraced therein.

We respectfully submit that this is not the law

and that by a proper construction and interpreta-

tion of the statute governing this matter such lands

after the setting aside of the fraudulent patents

then became a part of the public domain subject
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to settlement and entry without further legislation

or proceedings on the part of Congress or the Land
Department.

The plaintiff in error requested an instruction

in conformity with these views. (Assignment of

Error No. 41, Tr. p. 305.)

In this instruction the plaintiff in error re-

quested the court to instruct the jury that under
the law establishing the Santiam and Cascade Na-
tional Forest Reserves it was not intended to em-
brace lands of this character and that whether such

patents were valid or were finally cancelled because

of fraud they were excepted from the provisions

of said Act establishing such reservations and the

lands upon the cancellation of any patents previous-

ly issued would not become a part of such reserva-

tions but became a part of the public domain sub-

ject to disposition under the Puplic Land Laws.

The court also instructed the jury that the same
rule applies where lands were withdrawn from
entry by a temporary order or proclamation with-

drawing lands from entry or sale pending other

action of the executive department or of contem-

plated legislation by Congress. (Assignment of

Error No. 45, Tr. p. 308.)

The plaintiff in error requested an instruction

to the effect that the proclamation withdrawing

these lands could not include lands withdrawn for

the purpose of future legislation with a view that

they should thereafter be included within such

Forest Reserves by subsequent act of Congress, for

the reason that the law authorizing the President

to withdraw public lands does not give him author-
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ity to do so for the purposes mentioned in the

executive order of withdrawal or for any other

purpose other than those specified in the Act of

June 25th, 1910, (36 St. L., 847; Fed. St. Ann.

Supp., 1912, p. 321.) Assignment of Error No.

40, Tr. p. 304.)

The Act of June 25th, 1910, provides "that the

President may * * * temporarily withdraw

from settlement, location, sale or entry any of the

public lands * * * and reserve the same for

water power sites, irrigation, classification of lands,

or other public purposes to be specified in the or-

ders of withdrawal."

The Act further limits the power of the Presi-

dent in this respect as follows: "That hereafter

no Forest Reserve shall be created, nor shall any

additions be made to one heretofore created with-

in the limits of the States of Oregon, Washington,
* * * except by Act of Congress."

The purposes for which the President may with-

draw these lands are limited to water power sites,

irrigation, classification of lands, and other public

purposes. Under the general rules of statutory

construction we maintain that the phrase "other

public purposes" means other similar public pur-

poses akin to those previously enumerated. The

land was withdrawn under the regulation of August

13th, 1912, and the proclamation of withdrawal

specifies the purpose thereof to be that of subse-

quent legislation with a view to the inclusion of

said lands within the Forest Reserves already es-

tablished. (Tr. p. 197.)

Assuming that the purpose of including these
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lands within a Forest Reserve is a public purpose
within the terms of this statute, still the President
was without authority to withdraw them for the

purposes mentioned in the proclamation, because it

is not specified that such withdrawal was for a
Forest Reserve, but that it was for the purpose of
subsequent or anticipated legislation, and in the

expectation and hope that Congress might, if it saw
fit, pass a law in the future which would include
these lands within the original reserves. This is

an unwarranted attempt to do indirectly what the
Chief Executive is absolutely prohibited from doing
directly by the statute. If Congress had intended
to give this unlimited power to the President it

would have omitted the last part of the Act alto-

gether, and the limitations upon the President's
authority as expressed in the last few lines of the
Act manifestly shows that Congress did not intend
to extend the authority beyond the express limits

provided in Section 1 of the Act. If Congress had
intended that the previous portion of the Act
should be liberally construed in favor of the au-
thority granted to the Chief Executive, it would
have omitted altogether the restrictions above
quoted. The fact that Congress used this language
limiting and restricting the authority of the Execu-
tive Department shows that it intended to place a
strict limitation upon the scope of the authority
granted to the President in respect to withdrawals
of this character. If it were otherwise, why pro-
vide that hereafter no Forest Reserve shall be
created nor shall any additions be made to one
heretofore created except hy Act of Congress

f

This language clearly indicates that it was not
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the intention of Congress that the authority to

make temporary withdrawals of public lands ''and

reserve the same for water power sites, irrigation,

classification of lands, or other public purposes to

be specified in the orders of withdrawal" should

under any conditions give the President the author-

ity to create or add to any Forest Reserve, either

directly or indirectly.

It is impossible to comprehend how the words

"other public purposes" can be construed to include

the very public purposes which Congress has pro-

hibited and has seen fit to reserve for itself by
proper legislation.

If Congress has seen fit to thus limit the au-

thority of the Chief Executive and reserve all au-

thority to create or add to Forest Reserves, how
much less, is the President authorized to accomplish

the same results indirectly by withdrawing the land

for anticipated legislation. This can not be con-

strued as meaning a public purpose. It is too re-

mote, uncertain and speculative. Congress might

never see fit to enact any such legislation.

Even if the creation of a Forest Reserve is a

public purpose, the withdrawal of the land by one

who has no authority to create a Forest Reserve

and thereby hold the land from citizens entitled to

purchase under the several Public Land Laws,

without any assurance that Congress would ever

pass legislation either making it a Forest Reserve

or including it within one already created, certainly

is not a public purpose within any possible interpre-

tation of the statute.
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According to the general rule of statutory con-

struction the words "other public purposes" must
include only public purposes of like character to

those specifically and previously enumerated.

These purposes are as before stated water power
sites, irrigation, and classification of lands.

The evidence in this case shows that all the

lands involved in the Line & Lane Timber Co. case

referred to in the Indictment situated outside of the

exterior limits of the Santiam Reserve were with-

drawn in anticipation of legislation looking to their

inclusion within the reserve, and that the Land De-
partment holds that all lands included within said

executive withdrawal are still within the terms

thereof and also that the lands within the exterior

limits of the Santiam Forest involved in this case

are still within the Forest. (Assignments of Error
Nos. 40, 41, 45 and 47.) (Tr. pp. 167, 188, 192, 197.)

(Specification of Error No. 27.)

The court was requested to instruct the jury that

the character of one accused of a crime is presumed
to be good where no evidence to the contrary is pro-

duced by either side. The court refused to give

this instruction. This we contend was error. The
accused was entitled to this instruction as much as

an instruction to the effect that one charged with a

crime is presumed to be innocent until the contrary

is established beyond a reasonable doubt. This pre-

sumption of innocence abides throughout the trial

and presumption of innocence and reasonable doubt

are defenses that the law affords everyone charged

with a crime. The Supreme Court of the United

States has held that it is prejudicial error not to
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instruct the jury that one accused of a crime is

entitled to the benefit of these rights which might

be termed legal defenses.

It is true that the government cannot question

a defendant's character until it is put in issue by

the defendant himself, nor can his reputation be

assailed until he puts it in issue. The presumption

of innocence and the presumption of good character

are very similar and we believe analogous. We
cannot comprehend any distinction between the two.

Any instruction depriving the defendant of any

presumption of law to which he is entitled such as

that of good character is fatally defective, the rule

being that when no evidence is produced by either

side of the defendant's character he is entitled to a

charge that character is presumed to be good.

Mullen vs. U. S., 106 Fed. 892.

Coffin vs. U. S., 156 U. S., 432; 39 L. Ed.,

481; 15 Sup. Ct. Rep., 394.

The plaintiff in error presented an instruction

in writing to the effect that his character was pre-

sumed to be good and also called the court's atten-

tion in the presence of the jury to its omission to

give such instruction and in response to such re-

quest the court stated in the presence of the jury,

"I declined that instruction." (Tr. p. 281.) It

was not only prejudicial error for the court to re-

fuse to give this instruction to which he was en-

titled but the statement of the court in the presence

of the jury that he declined to give it undoubtedly

emphasized in the minds of the jury the fact that

the accused was not entitled to this presimiption of

good character. (Assignment of Error No. 42; Tr.

pp. 306 and 281.)
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(Specifications of Error Nos. 28 and 36.)

The selected lands referred to in the indictment
are lands for which the proffer of selection had
been made; in no instance has said selections been
certified or approved, but action by the Govern-
ment to cancel the lists is now pending before the

Department.

While it is true that the Department has upon
occasion held that a mere paper selection operates
to segregate the land so selected or attempted to be
selected, such holding has not been invariable or
consistent.

In re State of Washington (36 L. D., 372), the
Hon. Commissioner held that "the tender of an ap-
plication to select indemnity school land, is not es-

sentially different from the application of a rail-

road company to select indemnity for a loss of
lands within the primary limits of its grant.'* This
being the case, the course indicated by the Hon.
Secretary in the case of Drland v. Northern Pacific
Railroad (XII. L. D., 195), should have been fol-

lowed in all cases involving unapproved selections.

It was held in said case that while the pendency of
a selection bars other disposition of the land, never-
theless a subsequent filing may be allowed to stand,

subject to final disposition of the selection.

The case of Tonner v. O'Neill, (15 L. D., 559),
is analogous to the situation here presented.

O'Neill made application to file preemption declar-

atorj^ statement, which was rejected on the ground
that the land applied for was covered by indemnity
school land selection. Subsequently the said selec-
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tion was held by the Commissioner of the General

Land Office for cancellation. Upon O'Neill ap-

pearing from the rejection of his declaratory state-

ment, the Hon. Commissioner held that the appli-

cation being in the nature of an attack upon the

selection, should be accepted subject to final action

by the Department. Upon appeal by the State, it

was held by the Secretary of. the Interior that said

State selection being invalid, the application of

O'Neill was properly allowed to remain of record,

and to be finally accepted in the event of the State

selection being cancelled.

The decision in the foregoing case followed that

of Niven vs. State of California, (6 L. D., 439)

:

Niven's application was rejected by the local

officers for the reason that said tract had been

selected bv the State as indemnity school lands

as aforesaid. The decision of the local office

was reversed by your office in the decision ap-

pealed from. So long as the selection in ques-

tion remains of record, the application of Niven

should not be allowed. But it is to be noted

that Niven's application is also in the nature

of an attack upon said selection; or, in other

words, a contest against it. And since it is

ascertained that said selection should be can-

celled, no reason is apparent why Niven's said

application should not be allowed. You will

therefore cancel said aplication, and allow the

application of Niven to enter.

There is no authority in the decisions of the De-

partment for giving to lieu selection lists the segre-

gative effect of entries. The direction to local of-

ficers contained in the circular of the Hon. Commis-

sioner, dated July 4, 1899, is inapplicable to lieu
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selections, although said circular is relied upon to

warrant the action of the local officers. Said cir-

cular reads in part as follows:

"In accordance with departmental instruc-

tion in the case of John Stewart v. Minnie S.

Peterson (28 L. D., 515) it is hereby directed

that no application will be received, or any
rights recognized as initiated by the tender

of an application for a tract embraced in an
entry of record, until said entry has been can-

celled upon the records of the local office.'*

The circular, it will be noted, treats of entries

and a selection does not arrive at the dignity of an

entry until certification and approval by the De-

partment.

**It has been repeatedly held by this Depart-
ment and the courts that there is in fact no
selection, where approval of the Department is

necessary to give the same validity, until such
approval is given, and that all steps prior to

such approval are but a proffer of a selection.

Further, that while for administrative reasons

the same segregative effect has been accorded

a proffered indemnity selection prior to its ap-

proval as is accorded an entry of record, it has

never been held to be, while awaiting depart-

mental consideration, a technical entry." State

of Oregon v. Northern Pacific R. R. Co., 35 L.

D., 46.

To hold that a mere proffer of a selection is suf-

ficient to secure the land embraced in such list from

disposition under the public land laws, and to hold

that no claim of any kind or nature, can be initiated

by the tender of an application for said tract, is
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illogical, unreasonable and in violation of every law

providing for the disposition of the public domain.

That such holding would lead to absurd results

must also be apparent. Any person or corporation,

who might be presumed to have the right to select

public land, might, by the tender of fictitious base,

remove from disposition for several years vast

tracts of public land.

It in effect nullifies the public land statutes

which provide for the settlement upon entry and
filing of public land by those qualified under the

law.

It is, therefore, respectfully submitted that the

court erred in instructing the jury that a selection

made by this method has the effect to segregate the

land from the public domain, that is to say, it with-

draws the land from settlement and entry and it is

not again subject to settlement or entry or to be

filed upon until it is determined that the selector

(Hyde & Co. and F. A. Kribs) is not entitled to his

selection and the land office has been notified by
the Commissioner of the General Land Office that

the land is again open to entry. (Assignment of

Error No. 43; Tr. p. 306.)

In every instance the plaintiff in error objected

to the admission of evidence touching applications

for lands of this class.

(Specifications of Error Nos. 29, 31, 33, 34 and 36.)

It is no doubt true that, in general, any existing

entry not on its face void or voidable segregates

the land and that so long as such an entry stands
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of record, the tract is not subject to other entry,

and an unapproved and uncertified selection, how-
ever, is not in fact an entry. An entry which is

void on its face or one which appears on the record

to be void does not segregate the land or bar the ad-

mission of another entry. Even a patent, which is

void on its face may be collaterally attacked and
ignored.

Polh vs. Wendal, 9 Cr. 87.

Patterson vs. Winn, 11 Wheaton, 380.

So held of the certification of a State selection:

If the facts which makes the invalidity of the selec-

tions are matters of statute and of record the certi-

fication is void and the lands may be subjected to

any valid adverse claim by a proceeding at law in

which the certification will be treated as a nullity.

Deweese vs. Reinhard, 165 U. S., 386.

The selected lands appear from the evidence

adduced at the trial to be unapproved and the sub-

ject of contest by the government; the patented

lands appear to lie within the exterior boundaries

of a Forest Reserve which reserve was created

when said so-called patented lands were in effect

private property ; the withdrawn lands appear to be

the subject of a withdrawal without any specific

authority therefor. It may be that the selection,

reservation and withdrawal of said lands are voici.

If for any of these reasons or for any other reason

which may very conceivably have existed such

selections, reservations or withdrawals were ob-

viously void, then the applications proposed to be

made by the defendants were not only valid but con-
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stituted a proper and effective means of initiating

title to the lands.

Assuming, however, that the selections were not

obviously void, it does not follow that the filing

of applications for the selected tracts was erroneous

even in point of procedural propriety. Still less

can it be said that such applications would have

been ineffectual to secure title to the lands.

In theory no doubt an actual entry of record

segregates the land and precludes, so long as the

entry stands, the admission of another entry. At
the same time it is not true that an application to

enter the land so segregated is always or even gen-

erally ineffective to initiate an adverse right. On
the contrary the reported cases show that in many
instances the filing of adverse applications has been

held a sufficient and even a quite proper method of

attacking existing entries.

The case of

Holt vs. Murphy, 207 U. S., 405.

is authority for the general rule on this subject and
applies that rule to a particular phase of the ques-

tion. Yet the opinion in that case cites department-

al decisions which show that the practice of the

Land Office has vacillated with reference to the

specific point considered in the opinion and that

the departmental attitude toward adverse applica-

tions has varied at various times.

That the practice of the Department on this

point has been by no means consistent but has in

general tendered toward treating applications for

tracts already entered as in the nature of contests
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against the entries and especially as creating rights

which attach to the land upon cancellation of the

entries will appear by examination of these cases

selected from a much larger number dealing with

such situations:

Richards vs. McKenzie, 12 L. D,, 47.

Goodale vs. Olney, 12 L. D., 324.

Maggie Laird, 12 L. D., 502.

Charles A. Parker, 11 L. D., 375.

Hause vs. R. R. Co., 14 L. D., 525.

Henry F. Brune, 18 L. D., 38.

Jerry Watkins, 17 L. D., 148.

In a numerous series of cases extending through

a long sequence of years and several administra-

tions, applications to enter tracts subject to exist-

ing entries have been treated as virtually institut-

ing contests against the entries and as bringing the

rights of the applicants in a comparison with the

merits of the entrjonen.

Joel Docking, 3 L. D., 204.

/. M. McDonald, 15 L. D., 257.

Cooks vs. Villa, 17 L. D., 210.

And in many cases applications offered for

lands already entered have resulted in the cancella-

tion of the entries and the award of the lands to the

applicants.

Ernest Trulut, 3 L. D., 228.

Allan vs. Curtuis, 7 L. D., 444.

CampheM vs. Jackson, 17 L. D., 417.
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Where one applied to enter land covered by an

existing entry and alleges settlement or a right prior

to that of entrjrman, a hearing should be ordered

and if the applicant's superior right is established

the entry should be cancelled and the applicant per-

mitted to make entry for himself.

John W. Austian, 18 L. D., 23.

With reference particularly to lieu and indem-

nity selections, the general rule established by the

Department appears to be that an application to

enter a tract of selected land shall be treated as a

contest against the selection and such an applica-

tion is to be accepted and made of record after the

selection is found to be invalid.

Thus in Niven vs. State of California, decided in

1887, (6 L. D., 439, where Niven had filed applica-

tion for land covered by a State selection of record.

Secretary Lamar said

"so long as the selection remains of record the

application of Niven should not be allowed but

it is to be noted that Niven 's application is

also in the nature of an attack upon said selec-

tion, or in other words, a contest against it and
since it is ascertained that said selection should

be canceled, no reason is apparent why Niven 's

application should not be allowed.

The same principle is applied in

Early vs. California, 7 L. D., 347.

George Schimmelpfenny, 15 L. D., 549.

Sharpstein vs. Washington, 13 L. D., 378.

These defendants, therefore, in proposing that
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their clients should offer applications for these

lands intended in effect to institute contests against

them.

In so doing the defendants were only following

what has been authoritatively declared to be the

correct practice. Repeated declarations of the De-
partment have demonstrated that the mere existence

of a selection did not render impossible the accept-

ance of an adverse application but that such appli-

cation was the appropriate mode of the drawing in

question the validity of the selection. The practice

relative to the treatment of selections and conflict-

ing applications for land embraced therein is as in-

dicated in the foregoing decisions referred to and
has not been clearly defined by Mr. Millrick, a wit-

ness for the Government, attention to whose testi-

mony is called by the trial judge. (Assignments of

Error Nos. 44, 46, 48 and 49 ; Tr. pp. 307, 308, 310

and 311.)

(Specifications of Error Nos. 32 and 33.)

This action of the court in calling the attention

of the jury to the clarity and definiteness of the

testimony of Mr. Millrick on one point undoubtedly

had the effect on the minds of the jurors to give an

added weight of credibility to his testimony

throughout the case. The court in directing the

jury's attention used the following language: "The
practice in this respect has been clearly defined to

you by Mr. Millrick and you will remember what
he said about it."

An examination of the testimony will disclose

that the witnesses Millrick and Comyns differed
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most materially in their opinions touching nearly

every question of practice involvel and held widely

divergent views relative to the legal status of the

various classes of lands mentioned in the Indict-

ment. The fact that these two witnesses were the

only ones who testified on this subject gave added

importance to this instruction of the court, pitting

as it does the one against the other and stamping

the one with the approval of the court. To illus-

trate the substantial variance in the testimony of

these witnesses a brief reference will suffice.

Touching the status of lands the government wit-

ness, Mr. Millrick, testified that lands for which

the proffer of a selection were made became abso-

lutely segregated from the public domain and not

subject to settlement, entry, filing or other appli-

cations until the cancellation of the attempted lieu se-

lection, while the defendant's witness, Mr. Comyns,
testified that such segregation as was made by the

department was not a technical segregation but a

segregation merely in name for administrative pur-

poses; that when it would be later determined that

such selection was invalid an application made dur-

ing the pendency of said selection and before its

invalidity was determined would by law refer back

to the initiation of the application and cut out sub-

sequent claims following such cancellation.

Mr. Millrick testified that in relation to the so-

called patented lands that such lands although em-

braced in patents at the time of the order creating

the reserve would nevertheless upon the vacation of

said patents become automatically embraced in said

reserve, while Mr. Comyns testified that such lands

were subject under the law and the decisions of
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the Supreme Court to no executive order and were
without the jurisdiction of the Land Department
until the patents were formally cancelled by a court

decree and that in relation to the lands embraced
within the exterior boundaries of the Santiam Na-
tional Forest the same became upon the cancella-

tion of said decree a part of the public domain
subject to disposition under the public land laws
and no part of said Forest.

Mr. Millrick testified that the so-called with-

drawn lands, that is the lands withdrawn under
executive order of August 13, 1912, were not sub-

ject to disposition under the public land laws but
segregated from the public domain by such with-

drawal order, while Mr. Comyns testified that said

order of withdrawal was wholly void and ineffective

in that the President was not authorized under the

Act of June 25th, 1910, to withdraw these lands for

the purpose of contemplated legislation looking to

their inclusion within a Forest Reserve already
created.

Mr. Millrick testified that the regulation of the

Land Department requiring personal inspection of

the land before filing an application under the Tim-
ber and Stone Act was authorized by Act of June
3rd, 1878, while Mr. Comyns testified that such re-

quirement was unauthorized by law, and that prev-
ious personal examination of the land by the ap-
plicant was not contemplated or required by law.

Mr. Millrick testified that the Land Department
is authorized to require an appraisement of the land
under the Act of June 3rd, 1878, while Mr. Comyns
testified that such appraisement was not authorized
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by law; that the Secretary of the Interior exceeded

his authority by requiring it and that lands under

said Act should be sold at $2.50 per acre and no

more.

Mr. Millrick testified under the practice appli-

cants under the Timber and Stone Act in conflict

with a prior lieu selection were not entitled to

notice of the cancellation or other disposition of the

lieu selection even in the event that their resident

counsel at Washington, D. C, should file their ap-

pearance with the Department, while Mr. Comjnis

testified to the very reverse.

In view of this wide difference in the testimony

of these two witnesses not only as to the status of

the selected lands and the right to bring a suit in

equity to impress a trust but on all the other mat-

ters above referred to it will be seen how important

it was to the plaintiff in error that the credibility

of Mr. Comyns should not be impaired by any de-

rogatory remarks of the court or the credibility of

Mr. Millrick magnified in the eyes of the jury.

The court also referred to the testimony of Mr.

Comyns as shown in Specification of Error No. 32

relative to the bringing of a suit to impress a trust

and after discussing the subject instructed the jury

that witness' idea upon that subject was ''delusive

and misleading" following this statement by indi-

cating to the jury what he understood to be the law

upon that subject. When the trial court thus hav-

ing referred in this disparging language to the testi-

mony of Mr. Comyns on one point and later on calls

special attention to the testimony of Mr. Millrick

the effect upon the minds of the jurors against the



79

credibility of Mr. Comyns and in favor of the

credibility of Mr. Millrick is very manifest.

In discussing the testimony of Mr. Comyns to

the effect that the filings of applicants could be
made the basis of a suit to impress a trust the Court
assumed that Mr. Comyns had testified that such
applications could be made the basis of a suit

against the selector, after the government had
passed title to said selector. In this the court

erred. Mr. Comyns testified that the applicant

would have to wait until some one else had acquired
title or patent had been issued to some one else and
then bring a suit to impress a trust assuming that

the government had cancelled the original selection

and ignoring the application filed during the pend-
ing of the government's proceeding against the se-

lection had passed title to a subsequent applicant

who had filed after the formal rejection of the at-

tempted selection and that in order to impress this

trust the applicant must exhaust his remedy before

the Land Department by taking an appeal to the

Commissioner and Secretary in order to give the

court any jurisdiction or authority to impress a
trust in a suit in equity brought by the applicant
for that purpose. (Tr.'pp. 220-2211)

The court as one of the reasons stated that the

decisions of the Land Department upon questions

of fact would become final and that if the patent

was issued the facts could not again be inquired

into either by the Land Department or the courts.

The error of this is manifest for the reason that

Mr. Comyns did not testify that questions of fact

could be reviewed bv the court but conceded that
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the Department was the final judge of the fact.

His testimony was to the effect that where the Land
Department commits an error in the interpretation

of the law that decision can be reviewed by a court

of equity. The court also stated in this instruction

that the applicant would get no preferential or

prior right by his application and without that it

could form no basis upon which to predicate a suit

in equity to impress a trust.

The import of Mr. Comyns' testimony was that

no prior or preferential right was sought as against

the selector but that prior right would exist against

any other subsequent applicant whose entry might

be allowed by the Department following the can-

cellation of the lieu selection. To siun up Mr.

Comyns testified that in the event that the lieu se-

lection proved invalid that an application filed at

any time during the pendency of said selection prior

to the approval thereof would by the courts be pre-

ferred as against an application filed subsequent to

the cancellation where the first applicant had com-

plied wtih the law and had exhausted his remedies

before the Department.

Assuming that it may be permissable under cer-

tain circumstances for the court to comment on the

testimon}^ of witnesses still when the court assumes

this responsibility his statement and analysis of the

testimony commented on must be correct. We
know the court under no conditions would volun-

tarily or intentionally make any misstatement as to

what any witness testified to, and we would not

wish to be imderstood to insinuate any such thing,

but this case consumed several days and involved
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many intricate and technical questions of law and
practice and the testimony in the case was very

voluminous and it is not surprising that either the

court or counsel should fail to remember the testi-

mony^ of every witness in its entirely.

The average juror regards the Judge with un-

bounded confidence and respect. In his mind the

J:idge is the embodiment of wisdom, justice and
equity. Every word he utters necessarily makes a

deep impression upon his mind.

In the case of

Hicks vs. V. S., 150 U. S., 442, 452,

the court said:

*'It is obvious that under any system of
jury trials the influence of the trial judge on
the jury is necessarily and properly of great
weight and his lightest word or intimation is

received with deference and may prove con-
trolling.

'

'

This language is quoted with approval by the

U. S. Circuit Court of Appeals in an opinion

rendered by Judges Day, Lurton and Severens, in

case of

Mullen vs. U. S., 106 Fed. p. 892.

For the Judge to call especial attention to the

testimony of one witness as against another when
the testimony of the two is diametrically opposed

cannot fail but influence the jury in favor of the

one and against the other. If this were permitted

the universally recognized principle of law already

announced that the jury is the sole judge of the

credibility of the witnesses is nullified and destroy-
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ed for by such comment the court takes away from
the jury the question of their credibility, arbitrarily

establishing the credibility of the one and the lack

of credibility of the other.

(Specifications of Error Nos. 5 to 14, inclusive, and
16 to 21.)

The plaintiff in error objected to the introduc-

tion of applications filed in 1914, over three years

before the filing of the Indictment in this case, and
to all testimony relative thereto. Inasmuch as these

matters were barred by the Statute of Limitations

and the accused could not be prosecuted for any
alleged offense committed in connection therewith,

it was improper to allow these applications or any
testimony as to them. Admitting this evidence to

all intents and purposes, imposed upon the accused

the burden of defending against charges made in-

directly which could not be made direct^. If any
offenses committed in connection with these

old applications had remained unprosecuted for so

long we can see no reason why these dead charges

could be resurrected for the purpose of aiding in

the conviction of the accused for offenses com-

mitted years afterwards. Such procedure effec-

tively deprived the accused of the benefit of the

Statute of Limitations and obviously and surely

must have aided in and prejudiced the minds of

the jurors against the accused and thereby destroy-

ing his credibility before the jury.

True the court permitted this class of proofs

on the theory of being similar acts and therefore

bearing upon the defendant's intent, but if similar

acts are admissible at all, it is only when they are
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sufficiently near in time and related in kind, and
of the same nature and so closely connected with

the transaction as to throw light upon the question

of intent.

We respectfully submit that these old applica-

tions were so far removed and remote in time as to

have no tendency whatever to show the intent of

the accused in doing the things charged in the In-

dictment.

The homestead applications admitted are al-

together different in character, form and substance

from the timber land applications, and could not

throw any light upon the question of intent, in any
event, irrespective of their remoteness in time.

Prettyman vs. U. S., 180 Fed., 30.

(Returning to Specification of Error No. 27.)

In the case of Coffin vs. U. S. (Supra), the

court distinguishes between '*presumption of inno-

cence '^ and ''reasonable doubt," holding that not-

withstanding the lower court had properly instruct-

ed the jury that they must be satisfied of the guilt

of the defendant beyond a "reasonable doubt,"

nevertheless it was prejudicial error to refuse to in-

struct on the presumption of innocence. The court

holds that this presumption is a defense introduced

by law in his behalf ; i. e., presumptio juris, and
that

"In all systems of law, legal presumptions
are treated as evidence giving rise to resulting

proof to the full extent of their legal efficacy."
* * * "reasonable doubt is of necessity the

condition of mind produced by the proof result-
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ing from the evidence in the cause ; it is the re-

sult of the proof, not in the proof itself,

whereas the presumption of innocence is one
of the instruments of proof, going to bring
about the proof from which reasonable doubt
arises; thus one is a cause, the other an effect.

To say that the one is the equivalent of the

other is, therefore, to say that legal evidence
can be excluded from the jury, and that such
exclusion may be cured by instructing them
correctly in regard to the method by which they
are required to reach their conclusion upon the

proof actually before them; in other words,
that the exclusion of an important element of

proof can be justified by correctly instructing

as to the proof admitted; the evolution of the
principle of presumption of innocence, and
its resultant, the doctrine of reasonable doubt
make more apparent the correctness of these

views and indicate the necessity of enforcing
the one in order that the other may continue

to exist."

The presumption of good character, and the pre-

sumption of innocence are so emerged and closely

allied that it is difficult to distinguish the differ-

ence, and the same reasoning and logic applies to

both. To say that there is no presumption of good

character in favor of the accused deprives him of

one of his principal elements of defense and of a

legal presumption to which he is entitled. Indict-

ment by Grand Jury necessarily creates in the

minds of everyone a strong suspicion of guilt and

bad character.

Plaintiff in error requested both in writing

and orally an instruction that the character of one
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accused is presumed to be good where no evidence

to the contrary is produced by either side. (Speci-

fication of Error No. 27; Tr. p. 281), and in the

presence of the jury the court replied '^I declined

that instruction." This refusal was without quali-

fication or explanation. From this the jury natur-

ally might have concluded that the accused must be

presumed to have a bad character even without any

evidence whatever upon that subject. We believe

that the plaintiff in error was entitled to the in-

struction requested.

Mullen vs. U. S., 106 Fed. 892.

Coffin vs. U. S., 156 U. S. 432.

(Specification of Error No. 20.)

The court admitted, over defendant's objection,

testimony of Rasmus Qualheim, a witness for the

government, relative to his filing an application un-

der the Timber and Stone Act on January 9, 1914,

for lands embraced in an indemnity school selection

of the State of Oregon, filed April 9, 1910, which

was concelled on March 3, 1916. It was conceded

by the government's witness Turner, register of the

land office at Roseberg, Oregon, that if Qualheim 's

application had been merely suspended and allowed

to remain of record, he would have been the next

qualified applicant for the land as the State of

Oregon relinquished the land. (Tr. pp. 146-148 and

151- 153.)

This is illustrative of the results that would fol-

low were the department to hold as we have been

contending for, i. e., that a selection or attempted

selection of any character should not effect a segre-
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gation of the land to the extent that all other appli-

cations therefor should be at once rejected, but that

proper practice having regard for the rights of

individuals under the land laws would permit a

filing to remain suspended and of record pending
final disposition of the atempted selection. Further-

more, this class of lands was not mentioned or even

remotely suggested in the Indictment. The court,

however, admitted this evidence as a "similar trans-

action" * * * "for the purpose of showing in-

tent on the part of the defendant." After careful

consideration of our discussion of the various

classes of lands involved or referred to in the In-

dictment, it will be readily discerned that there is

no similarity whatever between the Oregon indem-

nity schol lands and any of the lands alluded to in

the Indictment, and could not possibly throw any
light upon the question of intent.

(Returning to Specifications of Error Nos. 25

and 30.)

Returning to the discussion of the construction

of the Act of June 25, 1910, we submit that the

doctrine of ejusdem generis applies in the construc-

tion of this Act.

"In statutory construction the ^ejasdem
generis' rule is that where general words fol-

low an enumeration of persons or things by
words of a particular and specific meaning,
such general words are not to be construed in

their widest extent, but are to be held as apply-
ing only to persons or things of the same gen-
eral kind or class as those specifically men-
tioned.

'

'

Black's Laiv Dictionary, p. 415.
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See also

Bouvier's Law Dictionary (Rowle's Third

Rev.), p. 979.

36 Cyc, p. 1119-1122.

This rule of construction is discussed and cited

with approval in

Hills vs. Joseph, 'Z29 ^ed., 865.

If the doctrine of ejasdem generis does not serve

to establish the exact intent of Congress in the en-

actment of this statute, the proviso thereto elimin-

ates any posible doubt as to the extent of the power
conferred upon the President.

"A proviso is a clause engrafted on a pre-

ceding enactment for the purpose of restrain-

ing or modifying the enacting clause, or except-

ing something from its operation which other-

wise would have been within it, or of excluding
some possible ground of misinterpretation of

it as by extending it to cases not intended by
the legislature to be brought within its pur-

- view. * * * The appropriate office of the

proviso is to restrain or modify the enacting
clause and not to enlarge it * * *"

36 Cyc. 1162.

(Specification of Error Nos. 22, 37-39.)

At the close of the government's case and again

at the close of the entire case the plaintiff in error

moved for a directed verdict of not guilty and after

the verdict of the jury he made a motion for a new
trial and a motion to arrest judgment, all of which

motions were denied by the court to which rulings
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plaintiff in error excepted. The court then entered

judgment upon the verdict to which defendant ex-

cepted.

We believe that these questions have been cov-

ered in our discussion of the other issues involved,

and will not now offer further argument.

We therefore respectfuly urge that the judg-

ment of the lower court be reversed.

Respectfully sumbitted,

P. V. DAVIS,

E. M. COMYNS,

Attorneys for Plaintiff in Error.


